United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





No. 8262 


.K.: i t 


IN THE 


^ * *•. >'». • y». 


United States Court of Appeals 


FOR THE 


District of Colombia 



Bank of America National Trust an 
Savings Association, 

Appellant, 

vs. 

William O. Douglas, George C. Math¬ 
ews, Robert E. Healy, et al., 

Appellees . 


<£ 2 -. — JL 

BRIE^FOR APPELLANT. 


Louis Ferrari, 

G. D. Schilling, 

300 Montgomery Street, San Francisco, California, 

Charles W. Collins, 

National Press Building. Washington, I). C., 

Morse Erskine, 

625 Market Street, San Francisco, California, 

A ttorneys for Appellant. 


Pkrnac-Walsh Printing Co., San Francisco, Caj-itorma 





Subject Index 


I. Jurisdictional statement 
il. Statement of the case.. 


Pape 
. 1 


1. The statement of the case presented and the holdihg 
of this court on the first appeal.i.. 4 


2. A summary of the amended and supplemental com¬ 
plaint . 8 

Statement of points. 13 

Summary of argument . 14 

Argument . 19 

Point One: The allegations relating to pre-trial 
publicity state a ground for relief. 19 

1. The ruling of this court. 20 

2. The complaint alleges a flagrant violation bv 

the defendants of the holding of this court.... 25 


3. The ruling of the trial judge.I.. 27 


4. Conclusion . . 32 

Point Two: The allegations relating to comp¬ 
troller’s approval of the bank’s reports state a 
ground for relief. . 32 

1. The ruling of this court. . 33 

2. The allegations of the complaint.. 38 

3. The opinion of the trial court. . 39 

4. Conclusion . . 44 

Point Three: The allegations relating to the agree¬ 
ments of March and April, 1939, state a ground 

for relief . 44 

1. The allegations of the complaint. 45 

2. The contention of the defendants. 49 

3. A review of the authorities. 49 

4. Conclusion . 61 


Point Four: The allegations relating to the agree¬ 
ment of March, 1941, state a ground for relief.... 62 

1. The relevant allegations of the complaint. 62 

2. The interpretation of the agreement. 64 

3. The bank is entitled to an injunction restrain¬ 

ing the defendants from violating the agree¬ 
ment as so construed. 70 

VI. Conclusion . 72 




























Table of Authorities Cited 


Cases Pages 

Ayers, In re, 123 U. S. 443, 31 L. Ed. 216.49, 50 

Boott Mills v. Board of Conciliation and Arbitration, . 

Mass., 40 N. E. (2d) 870.59,60 

Brougham v. Blanton Mfg. Co.. 249 U. S. 495, 63 L. Ed. 725 56 

Citizens National Bank of Orange v. Commissioner of In¬ 
ternal Revenue, 74 F. (2d) 604 (C.C.A. 4). 36 

Deitrick v. Graenev, 309 U. S. 190, 84 L. Ed. 694. 33 

Dinsmore v. Southern Express Co., 183 U. S. 115. 31 

Director of Prisons v. Judge of First Instance of Cavite, 

239 U. S. 633. 31 

First Natl. Bank v. United States, 36 Fed. Suppl. 229. 37 


Goldberg v. Daniels, 231 U. S. 218, 58 L. Ed. 191.49,50 

Goltra v. Weeks, 271 U. S. 536, 70 L. Ed. 1074.52, 53, 54 

Mills v. Green, 159 U. S. 651.29,30 

Morgan v. United States, 304 U. S. 1, 82 L. Ed. 1129. 60 

Philadelphia Company v. Stimson, 223 U. S. 605, 56 L. Ed. 

570 . 52 

Procter & Gamble v. Coe, 68 App. D. C. 246, 96 F. (2d) 518 55 

Richardson v. McChesney, 218 U. S. 487. 31 

Security Mutual Life Insurance Co. v. Prewitt, 200 U. S. 

446 .. 31 

Transcontinental & Western Air Ine. v. Farley, 71 Fed. 

(2d) 288 (C.C.A. 2nd).49. 50 

U. S. v. American Asiatic Steamship Co., 242 U. S. 537- 31 

United States v. Beckman, 104 Fed. (2d) 260 (C.C.A. 6)... 37 

U. S. v. Trans-Missouri Freight Association. 166 IT. S. 290.. 31 

Wells v. Roper, 246 U. S. 335, 62 L. Ed. 755.49, 50 


Codes and Statutes 

Act of February 8, 1893, e. 74, Sec. 27, Stat. 435. 1 

Act of March 3, 1901, c. 854, Sec. 226, 31 Stat. 1225. 1 

Securities Exchange Act, Section 13b. 42 


Securities Exchange Act, Section 19(a)(2).5,6,10.13,14,19 


Miscellaneous 

77th Congress, First Session, Senate Document No. 8, p. 64 48 

29 O.A.G. 555-560 . 34 


























No. 8262 


IN THE 

United States Court of Appeals 

FOR THE 

District of Colombia 


Bank of America National Trust and 
Savings Association, 


Appellant , 


vs. 


William O. Douglas, George C. Math¬ 
ews, Robert E. Healy, Jerome N. 
Frank, Edward C. Eicher, Sumner 
T. Pike, Ganson Purcell, Edmund 
Burke, Jr., Francts P. Brassor and 
Henry Fitts, 

Appellees . 


i 


BRIEF FOR APPELLANT. 


I. JURISDICTIONAL STATEMENT. 

This Court held on the prior appeal in this abtion 
that the trial Court had jurisdiction. 

This Court has jurisdiction of this appeal under the 
Act of February 8, 1893, c. 74, Sec. 27 Stat. 435, and 
the Act of March 3,1901, c. 854, See. 226, 31 Stat. 1225. 
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n. STATEMENT OF THE CASE. 

This is an action to restrain the defendants, mem¬ 
bers of the Securities and Exchange Commission, from 
violating the directions of this Court given in its opin¬ 
ion deciding the first appeal in this action, and from 
committing acts that are unlawful or arbitrary abuses 
of the powers of the Commission. 

This appeal is from an order of the trial Court dis¬ 
missing the plaintiff's amended and supplemental 
complaint upon the ground that it does not state any 
claim upon which relief can be granted. 

The decision of this Court deciding the first appeal 
in this action was made on May 8, 1939, and is re¬ 
ported in 70 App. D. C. 221, 105 F. (2d) 100. 

The first appeal was from a judgment after trial 
dismissing the original complaint of the Bank. This 
Court in deciding the appeal remanded the action to 
the trial Court “with instructions to revoke the de¬ 
cree dismissing the complaint;” and also with in¬ 
structions that “the cause will remain on the trial 
docket of the District Court with the right to the 
Bank to apply for further relief if it should become 
necessary by subsequent events contrary to the views 
expressed herein." 

On January 7, 1942, the Bank, pursuant to these 
instructions of this Court, filed its Amended and Sup¬ 
plemental Complaint setting forth “subsequent 
events" which were contrary to the views expressed 

bv this Court and which entitled the Bank to further 
* 

relief. 
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The complaint states four distinct grounds for relief. 
| These four grounds of relief will be designated for the 

^ sake of convenience as: 1 . the claim relating to pre- 

4 trial publicity; 2 . the claim relating to the Comptrol- 

k ler's approval of the Bank’s reports; 3. the claim re¬ 

lating to the agreements of March and April, J.939; 
and 4. the claim relating to the agreement of March, 

1941. 

v 

The defendants filed an answer. The first defense 
of this answer stated that the amended and supple¬ 
mental complaint failed to state any claim against 
the defendants upon which any relief could be 
► granted, and the second defense that this Court lacked 

jurisdiction over the subject matter of the suit. (Ap¬ 
pellant’s App. 122-124.) 

It was then stipulated between counsel thaf de- 
\ fendants’ first and second defenses would be argued 

as though the defendants had made a motion to dis¬ 
miss the complaint; and the trial Court then made 
an order that “the legal sufficiency” of these two 
defenses should be argued (Appellant’s App. 125). 

After such argument the Court on March 13, 1942, 
filed a memorandum of opinion (Appellant’s App. 
126), and then on March 20, 1942, made its order dis¬ 
missing the complaint from which this appeal is taken 
(Appellant’s App. 129). 

In its opinion, the trial Court held that the claim 
relating to pretrial publicity and the claim relating 
to the Comptroller’s approval of the Bank’s reports, 
were sound; but despite this holding the trial Court 
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in the order made by it a few days after its opinion 
was filed dismissed these two claims upon the ground 
thev were moot. 

Each ground for relief set forth in the complaint is 
sound; but it is clear that if any one of them states 
such a ground, the trial Court’s order dismissing the 
complaint must be reversed. 

In order to present a complete picture of the case, 
we should first call to the Court's attention the facts 
upon which it decided the first appeal; then the prop¬ 
ositions held by it in its opinion; and finally, the facts 
alleged in the Bank's Amended and Supplemental 
Complaint on which it now claims that it is entitled 
to relief. 

1. The Statement of the Case Presented and the Holding of 
This Court on the First Appeal. 

In its opinion, this Court stated with accuracy and 
precision the facts presented by the record then 
before it. It said that the Bank was a national Bank; 
that Transamerica Corporation, which is not a party 
to this suit, owned practically the entire voting stock 
of the Bank prior to July 15, 1937, but on that date 
distributed to its stockholders all but 42%; that none 
of the Bank stock is registered on any exchange; that 
Transamerica in August, 1937, filed with the Securi¬ 
ties Exchange Commission an application for regis¬ 
tration of its shares: that “since Transamerica had 
owned all of the Bank’s capital stock during the years 
1934-1936. its application included balance sheets, 
profit and loss statements, and other financial infor- 


0 


mation with respect to the Bank for those years— 
furnished substantially in the same form as the 
report of condition of the Bank filed with the comp¬ 
troller of the currency’' * * *; that the Commission, 
in anticipation of proceedings under Section lj9(a) 
(2) of the Securities Exchange Act to deterjmine 
whether Transamerica’s registration should be sus¬ 
pended obtained from the Secretary of the Treasury 
permission to examine the reports of the bank ex¬ 
aminers made to the Comptroller of the Currency with 
reference to the Bank; that the commission then 
issued an order for hearing dated November 22, 1]938: 
that the Commission caused a subpoena duces tecum 
to be served on officers of the Bank in San Francisco 
commanding them to appear at the hearing and bring 
with them records relating to numerous banking items 
and practices from 1929 to the date of hearing; and 
that on the date of the hearing, the Bank filed its 
original complaint in this action “alleging that the 
proposed investigation of the Bank’s affairs consti¬ 
tuted an unlawful exercise of visitorial powers: that 
the Secretary [of the Treasury] had unlawfully given 
access to the Bank examiners’ reports; and that their 
publication as proposed by the Commission would 
irreparably injure the Bank.” 

In its opinion, this Court first held that the trial 
Court had jurisdiction. In this connection it said : 

“We think the court had jurisdiction. The 
Bank alleged that disclosure of the information 
would result in irreparable injury. Since other 
remedy was entirely lacking, the cause was a 
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proper one for equitable relief. Utah Fuel Co. 
v. National Bituminous Coal Commission (de¬ 
cided January 30, 1939), . IT. S. If the 

Bank had prayed solely for an injunction against 
enforcement of the subpoenas, the question would 
be different. Federal Trade Com. v. Millers’ 
Natl. Fed., 47 F. (2d) 428, 60 App. D. C. 66; cf. 
Federal Power Com. v. Metropolitan Edison Co., 
304 U. S. 375, 386. But the complaint asks for 
other relief which a Court of Equity may grant, 
as well as for a declaratory judgment. ‘ “ A Court 
of Equity ought to do justice completely and 
not by halves,'' and to this end, having properly 
acquired jurisdiction of the cause for any pur¬ 
pose, it will ordinarily retain jurisdiction for all 
purposes, including the determination of legal 
rights that otherwise would fall within the exclu¬ 
sive authority of a Court of law.’ Bice & Adams 
Corp. v. Lathrop, 278 U. S. 509, 515.’ 7 

Then this Court held the following propositions: 

1. That the reports of the national bank exami¬ 
ners relating to the plaintiff Bank were confidential, 
but that the Secretary of the Treasury had the power 
to furnish the Commission copies of these reports 
and that the Commission could use them in the in¬ 
vestigation of the charges made by it in the pending 
19(a)(2) proceeding. 

In this connection this Court said that in view of 
the assurance of the Commission that “it does not 
desire or intend to introduce the reports in evidence 
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and that it will not make them public by any other 
means, 77 no injunction restraining the Commission 
from their improper use was required. 

2. That the Commission had exceeded its powers 
by giving pre-trial publicity to unproven charges that 
the balance sheets and profit and loss statements of 
the Bank filed by Transamerica with its application 
for registration were untrue, particularly in view of 
the fact that it had obtained the information upon 
which such charges were based from confidential 
sources, namelv, the examiner 7 s reports. 

I 

In this connection this Court said: 

“* * * In addition to this, pre-trial publication 
of evidence—labeled as believed to lie tine— 
ought, we think, to be avoided, especially as 
emanating from the tribunal charged witl the 
judicial responsibility of weighing it and assur¬ 
ing the accused a fair hearing. And, if this is 
the correct view, it is particularly pertinent fiere, 
for after all the Bank is not a party in the pro¬ 
ceeding instituted bv the Commission * * * 77 

2. That the Commission did not have “any visi- 
torial” power over the Bank, or “the slightest right 
to manage or control the Bank’s affairs or policies 77 ; 
that the Bank must follow the orders of the Comp¬ 
troller: and that “if Transamerica can show the 
Bank’s compliance therewith, 77 this Court would “as¬ 
sume the Commission would have no right to substi¬ 
tute its opinion in place of the Comptroller’s." 
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This Court then went on to say that as the Comp¬ 
troller's opinion of the Bank's practices did not appear 
in the case the point was “matter for another day.” 

4. That the subpoenas issued by the Commission 
were unreasonable and should not be enforced. 

Having so held this Court then made the order 
already mentioned. Let us quote its exact words: 

“We, therefore, remand to the trial Court, with 
instructions to revoke the decree dismissing the 
complaint. But the Commission, by counsel, hav¬ 
ing given assurances that the examiners' reports 
will not be given publicity except as authorized 
in this opinion and the subpoenas haring expired 
by limitation and being now ineffective, no in¬ 
junction need issue. The cause will remain on the 
trial docket of the District Court, with the right 
to the Bank to apply for further relief if it 
should heroine necessary by subsequent events 
contrary to the views expressed herein.”* 

Pursuant to the foregoing direction, the Bank by 
its Amended and Supplemental Complaint is apply¬ 
ing for further relief upon the ground that “subse¬ 
quent events contrary to” this Court’s views have 
made such relief necessary. 

2. A Summary of the Amended and Supplemental Complaint. 

Having presented the essential facts of this litiga¬ 
tion up to the filing of the Amended and Supplemental 


•All emphasis ours unless otherwise indicated. 
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Complaint, we now summarize it. On this appeal the 
allegations of this complaint must be taken as tj-ue. 

In considering the facts alleged in the complaint 
we should have this chronology in mind. The original 
complaint was filed on January 16, 1939. The order of 
the trial Court from which the first appeal was taken 
was made on February 7, 1939. And this Court, as 
we have already stated, decided the first appeal on 
May 8, 1939. 

In summarizing the complaint at this point wb will 
do so as briefly as we can. We will state its allega¬ 
tions more in detail, when considering each of the: four 
grounds for relief to which the Bank claims it is en¬ 
titled. 

The complaint alleges that during the period from 
March 20, to March 28, 1939, an agreement was made 
between Transamerica and the Commission under 
which Transamerica agreed that it would permit the 
Commission to examine the books and records of 
itself and its subsidiaries and under which the Com¬ 
mission agreed that it would make the audit o be 
prepared in connection with such examination avail¬ 
able to Transamerica prior to the resumption of the 
hearing; that this agreement was made for the Bank’s 
benefit; and that in April of 1939 another agreement 
was made between the Commission and Transamerica 
confirming the earlier agreement (Appellant’s App. 
69-72). 

The complaint then goes on to allege that on Tune 
30, 1939, after this Court had rendered its decision, 
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the Commission served notice on Transameriea that 
the hearing of the 19(a)(2) proceeding would be 
resumed on July 10 , 1939, and that when the pro¬ 
ceeding came on for hearing on that date, it was 
adjourned to be resumed on a ten days’ notice from 
the Commission (Appellant’s App. 73). 

The complaint then states that the Commission, 
pursuant to the agreements of March and April, 

1939, examined the books of Transameriea during the 
period commencing in April of 1939 and ending in 
about August 1940; that an audit, referred to as the 
“King Audit,” was prepared by the Commission in 
connection with such examination: and that the defend¬ 
ants have repudiated the agreements and have per¬ 
sistently refused to permit Transameriea to examine 
the King Audit (Appellant’s App. 74-75). 

The complaint then alleges that on November 22. 

1940, the defendants died in the 19(a)(2) proceeding 
an Amended Order for Hearing and a Supplemental 
Amended Order for Hearing, which superseded all 
prior orders in the proceeding, copies of which are at¬ 
tached to the complaint as Exhibits “A” and “B”; 
that these orders provided that the hearing of the 
19(a)(2) proceeding should be resumed on December 
9, 1940: that this resumed hearing was adjourned on 
December 16, 1940, to be resumed on ten days’ notice 
from the Commission to Transameriea; and that the 
defendants in violation of the directions of this Court 
gave pre-trial publicity to evidentiary facts contained 
in the supplemental amended order which made 
charges that the reports of the Bank were untrue 
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by filing such supplemental amended order at the 
time of the commencement, of the resumed hearing 
on December 9, 1940, and thus making it available 
to the public (Appellant’s App. 75-81). 

The complaint then alleges that in March of 1941, 
after the resumed hearing of December 9, 1940 had 
been adjourned, Transamerica and the Commission 
entered into an agreement for the benefit of the jBank 
providing that subparagraphs 4 to 10 of paragrah II 
of the Supplemental Amended Order which cont ained 
the charges that the reports of the Bank were untrue 
should be eliminated from the order; and tha|: the 
Commission on September 29, 1941, made an order 
striking these subparagraphs from the supplemental 
amended order (Appellant’s App. 81-86). The com¬ 
plaint then alleges that a controversy has arisen be¬ 
tween Transamerica and the Bank, on one hand, and 
the defendants on the other, with regard to the agree¬ 
ment of March, 1941; that Transamerica and the 'Bank 
maintain in this controversy that the purpose op the 
agreement was to eliminate entirely from the pro¬ 
ceeding the issues relating to the reports of the Bank, 
so that such issues would no longer be involved in 
any way in the proceeding: but that the defendants 
contend that, notwithstanding the agreement, the 
Commission will have the right, upon the resumption 
of the hearing, to introduce evidence relating to the 
said issues in the same manner as though the agree¬ 
ment had never been made: and that the defendants 
upon the resumption of the hearing threaten to intro¬ 
duce such evidence (Appellant’s App. 86-S7). 
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The complaint then states that under the law the 
Comptroller of the Currency is charged with the duty 
of determining the assets, liabilities and earnings of 
national banks, including the plaintiff Bank; and 
that in the performance of this duty the Comptroller 
is required to consider and approve or disapprove 
reports of condition and of earnings and dividends 
of such banks: that pursuant to law, the Comptroller 
appraised the assets and liabilities of the plaintiff 
Bank as of December 31, 1936, and determined its 
earnings and dividends for the years 1934, 1935 and 
1936, and in doing so approved the report of condi¬ 
tion and reports of earnings and dividends of the 
Bank, filed by Transamerica with its application for 
registration, which approval included the items 
challenged by the Commission in the supplemental 
amended order; but that the defendants, despite such 
approval, contend that they have the right to re¬ 
consider these items for the purpose of determining 
whether or not the action of the Comptroller with 
regard to them was correct, and that in doing so, they 
have the right in total disregard of such approval by 
the Comptroller to re-appraise assets of the Bank, 
reclassify and appraise certain of its loans, and re¬ 
quire it to set up reserves and to alter its accounting 
practices; and that if the Commission were permitted 
to exercise such powers, it would be in effect exer¬ 
cising visitorial powers over the Bank and at the 
same time the Bank would be subjected to regulation 
by both the Comptroller and the Commission, and 
would be faced by an insoluble dilemma in the event 
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the conclusion of the Commission with respect to the 
said items was inconsistent with that of the Comp¬ 
troller (Appellant’s App. 87-91). 

The complaint concludes by alleging that the| Bank 
is not a party to the 19(a)(2) proceeding, bijt that 
it will suffer irreparable injury by reason of the acts 
of the defendants set forth in the complaint, ana that 
it lias no plain, speedy or adequate remedy ^.t law 
(Appellant’s App. 92-93). i 


m. STATEMENT OF POINTS. 

As we have already said, the Bank claims that, it 
is entitled to relief on each of the four grounds 
stated in the complaint. But it is, of course, clear 
that if it is entitled to relief on any one of These 
grounds, the trial Court erred in dismissing the 
complaint. 

And as we have also said this Court in deciding 
the points raised on this appeal must take as true 
the allegations of the complaint. 

The Bank’s points on this appeal are: 

1. The defendants violated the instructions of this 
Court by making public the supplemental amended 
orders containing allegations of improven charge^ at¬ 
tacking the Bank’s financial reports as untrue, bised 
on the confidential examiners’ reports. In view of this 
violation, the Bank should not be required to rely on 
the defendants’ assurance that they will not use jthe 
reports improperly but the Bank is entitled to an in- 
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junction requiring the defendants to recall and cancel 
the amended orders and restraining them from again 
making an improper use of the reports. 

2. The acts of the Comptroller approving the 
Bank's reports and appraising its assets and liabil¬ 
ities and determining its earnings and dividends are 
conclusive upon the Commission and, therefore, the 
defendants should be enjoined from substituting their 
opinion with respect to any of these matters for that 
of the Comptroller. 

3. The defendants, by repudiating the stipulations 
contained in the agreements of March and April, 1939, 
which were made for the Bank's benefit, are arbi¬ 
trarily abusing their powers and are thus inflicting 
irreparable injury upon the Bank, and should, there¬ 
fore, be enjoined from doing so. 

4. The intent of the agreement of March, 1941, was 
that the charges impugning the Bank's reports should 
be entirely eliminated from the proceeding. The de¬ 
fendants' threat to violate this agreement bv introduc- 
ing evidence at the resumed hearing of the 19(a)(2) 
proceeding as though this agreement had never been 
made is an arbitrary abuse of power, which will inflict 
irreparable injury on the bank and should be enjoined. 


IV. SUMMARY OF ARGUMENT. 

1. This Court, in holding that the defendants 
should not give pre-trial publicity to unproven charges 
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against the Bank, based upon the examiner’s colnfiden- 
tial reports, and that the defendants should use these 
reports only in the manner specified in its opinion, 
stated in effect that it would accept the defendants' 
assurances that they would not make the reports 
public, and that, therefore there was no reason to re¬ 
strain the defendants from their improper use. The 
complaint alleges that the defendants, in flagraht. vio¬ 
lation of this Court’s instructions, did make public 
unproven charges against the Bank based upin the 
examiner’s reports. The Bank, therefore, is entitled 
to a decree requiring the defendants to do what they 
can to repair the injury suffered by it by reason of 
their wrongful act. And as the defendants havb vio¬ 
lated this Court’s instructions, the Bank should no 
longer be required to rely on the defendants’ Assur¬ 
ance that they will not make an improper use of the 
reports, but the defendants should be enjoined from 
doing so. j 

The trial Court held that this ground became jmoot 
because the amended complaint alleged that, pursuant 
to the agreement of March, 1941, the subparagraphs 
of the Supplemental Amended Order attacking the 
Bank’s reports were eliminated from that order, 'inhere 
was no justification for this ruling. The defendants 
can not violate their assurances and the directions of 
this Court and then say that this ground for ljelief 
has become moot because they have stricken ijhese 
charges from the order. If the Court had issued an 
injunction instead of relying upon the assurances of 
the defendants, the Bank could have proceeded against 
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the defendants for their contempt in giving pre¬ 
trial publicity to the charges based upon the reports. 
How then can the question be moot ? 

Furthermore, if it be assumed, solely for argu¬ 
ment's sake, that this point would become moot if the 
complaint showed that the Bank was to be entirely 
eliminated from the proceeding, and also that the 
defendants were to refrain from introducing any evi¬ 
dence at the hearing attacking the reports of the 
Bank, nevertheless, the complaint makes no such al¬ 
legations. On the contrary, it shows that the Bank 
is still to be involved in the proceeding; and it al¬ 
leges that the defendants threaten to introduce upon 
the hearing evidence attacking the Bank's reports in 
the same manner as though these charges had not 
been eliminated from the order. Therefore, under no 
circumstances can this point be deemed moot. 

2. The Bank's second claim for relief is this: The 
Bank first points out that this Court held that 
after the Comptroller had approved the Bank’s re¬ 
ports and had appraised its assets and determined 
its earnings, the Commission could not substitute its 
opinion for that of the Comptroller, but that the rec¬ 
ord before this Court on the first appeal did not show 
whether the Comptroller had performed such acts, 
and that therefore this matter was one “for another 
day.’* The Bank then shows that the complaint now 
before the Court supplies the deficiency in the record 
on the first appeal by alleging that the Comptroller 
approved the Bank’s reports, appraised its assets and 
determined its earnings, but that the defendants, 




17 


leking 


1 


rder. 


despite this approval, are still seeking to attack the 
Bank’s reports as untrue . It follows, inevitable, that 
the Bank is entitled to the relief it prays o(n this 
ground, namely, an order declaring that the pomp- 
trollers acts are conclusive and enjoining tllie de¬ 
fendants from seeking to impugn these acts by Substi¬ 
tuting their opinion for that of the comptroller.! 

The trial Court was also entirely unjustified in 
holding that this point became moot on the ground 
that the amended complaint alleges that the subpara¬ 
graphs of the Supplemental Amended Order atta! 
the Bank's reports were eliminated from that 
Again we say that if it be assumed, solely for argu¬ 
ment’s sake, that this point would become moot i|f the 
complaint showed that the Bank were to be entirely 
eliminated from the proceeding, and also that th|e de¬ 
fendants were to refrain from introducing anyj evi¬ 
dence at the hearing attacking the reports of! the 
Bank, nevertheless the complaint makes no such al¬ 
legations. On the contrary, it shows that the Bank 
is still to be involved in the proceeding: and ij al¬ 
leges that the defendants intend to introduce j evi¬ 
dence upon the hearing attacking the Bank’s re¬ 
ports in the same manner as though the charges re¬ 
lating thereto had not been stricken from the order. 
If the defendants are permitted to introduce such evi¬ 
dence and thereafter make findings contradicting i the 
Bank's reports, which under the law were part! of 
Transamerica’s application for registration, tljere 
would be two inconsistent findings in the Commissi cin’s 
own files respecting the same matter, and there wo^ld 
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be at the same time conflicting determinations by two 
independent government agencies with respect to the 
same matters. This would create an intolerable situa¬ 
tion ’both from the point of view of the public and 
from that of the Bank and its borrowers and de¬ 
positors. Therefore, under no circumstances can this 
point be deemed moot. 

3. The refusal of the defendants to honor the agree¬ 
ments of March and April, 1939, made for the Bank's 
benefit providing that the King audit was to be made 
available to Transamerica, was a flagrant breach of 
a solemn promise by a powerful administrative agency 
of the Government. There cannot be any justification 
for such conduct. The effect of such repudiation will 
be to inflict irreparable damage upon the Bank for 
which it has no remedy except the relief to which it 
is entitled in this suit. 

The defendants argue that this ground for relief 
alleged in the complaint is in effect a suit against the 
United States which cannot be sued without its con¬ 
sent and that, therefore, the relief claimed by the 
Bank cannot be granted. This argument is unsound. 
The agreements of March and April, 1939, were stipu¬ 
lations made for the benefit of the Bank with respect 
to the procedure to be followed in the 19(a)(2) pro¬ 
ceeding. The defendants' arbitrary repudiation of 
these stipulations was a grievous abuse of power 
which will inflict irreparable injury upon the Bank, 
and therefore, under the well established rule, may 
be enjoined. 
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4. The controversy with respect to the interpre¬ 
tation of the “Memorandum of Procedure” of March, 
1941, should be resolved in favor of the Bank. 1 This 
stipulation was made for the Bank’s benefit and pro¬ 
vides that the subparagraphs of the Supplemental 
Amended Order attacking the Bank’s reports should 
be eliminated from the proceeding. It is cleai that 
the intent of the agreement was to eliminate entirely 
from the proceeding the issue relating to the Bank’s 
reports. The defendants are attempting to distort its 
meaning in order to justify their attempted repudia¬ 
tion of it. 

The defendants’ contention that the Bank is seeking 
to enforce an agreement against the United Slates, 
which is not and cannot be made a party and that, 
therefore, this ground cannot be maintained, is un¬ 
sound. When the defendants repudiated this a^ee- 
ment they were guilty of an arbitrary abuse of power 
inflicting irreparable injury on the Bank which the 
Court has the power to enjoin. 


V. ARGUMENT. 

POINT ONE: THE ALLEGATIONS RELATING TO PRE-TRtAL 
PUBLICITY STATE A GROUND FOR RELIEF. 

Under this heading, we shall first refer to the hold¬ 
ing of this Court with respect to pre-trial publicity; 
then review the allegations of the complaint show¬ 
ing a violation of this holding; and finally, consider 
the position of the trial Court. 
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1. The Ruling of This Court. 

This Court first considered the question whether 
under the law the Secretary of the Treasury had the 
power to furnish the Commission with the examiner’s 
reports. In this connection it said: 

“It is obvious, therefore, that this case presents 
a direct conflict in congressional purposes; for 
on the one hand the Securities Exchange Act 
vests in the Commission power to make examina¬ 
tion of registrants and their controlled com¬ 
panies without excepting banks and, as part of 
its power, to compel the production of their 
books, records and papers for scrutiny by the 
Commission—whereas on the other, the National 
Banking Act, in deference to the delicate and 
sensitive interests involved, contemplates exclu¬ 
sive supervision of banks by the comptroller of 
the currency and the confidential treatment by 
him of the matters developed as to their internal 
affairs.” 

It was then held that “the act of the secretary 
in furnishing the Commission with the reports of the 
bank examiners in the present case ‘was not incon¬ 
sistent with law’ ”. 

After having reached this conclusion, this Court- 
inquired into the extent to which the Commission 
could use information contained in these reports, 
which, it said, presented “a more difficult problem.” 
What this Court then said is so vital that we quote 
at length as follows: 





“In the instant case it is said by the Bank 
that the Commission has already made public 
much of the information obtained from the ex¬ 
aminers ? reports. In this respect the record 
shows that the Commission, upon receiving the 
permission of the Secretary to make ‘public 
official use’ of the reports, made an order if or a 
hearing before one of its examiners to determine 
whether Transamerica had violated any ojf the 
provisions of the Act. The order, which 1 was 
released to the public, set out the particulars of 
the subjects to be investigated, together with all 
of the facts believed by the Commission to phow 
the respects in which Transamerica’s statement 
of the condition of the Bank was untrue. The 
specifications of alleged misconduct are so serious 
in their implications as to warrant the Comlmis- 
sion in characterizing them as having, potentially, 
criminal aspects ‘which may yet lead to erin|inal 
prosecutions’ and are set out in such meticulous 
detail as, backed by the great power of the Com¬ 
mission, to cause serious prejudice to the B\ank 
and bring it, in advance of any hearing, into 
public disrepute. The Securities Exchange Act 
authorizes the Commission in its discretion! to 
make investigations and to make public its find¬ 
ings, hut there is nothing in the Act which I au¬ 
thorize* publicity in advance of hearing. In Ifhe 
present case the order was made pursuant to 
Sec. 19(a)(2) of the Act, which empowers, after 
notice and hearing, suspension or cancellation of 
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the registration statement. Under regulations 
prescribed by the Administrative Committee of 
the Federal Register, notices of hearing must be 
published in the Register, but the rule does not 
require the publication as part of such notice of 
the eifidentiary facts; and where, as in this case, 
the latter are obtained from confidential sources, 
neither the purposes nor intent of the Act con¬ 
templates their broadcast to the public. It is not 
difficult to see that such a power might easily 
be made an instrument of oppression and, lack¬ 
ing specific congressional authorization, we think 
it ought not to be indulged. In addition to this, 
pre-trial publication of evidence—labeled as be¬ 
lieved to be true — ought, ice think, to be avoided, 
e sped all g as emanating from the tribunal charged 
with the judicial responsibility of weighing it and. 
assuring the accused a fair hearing . And, if this 
is the correct view, it is particularly pertinent 
here, for after all the Bank is not a■ party in the 
proceeding instituted by the Commission. Its con¬ 
nection with the investigation grows wholly out 
of the fact that its largest stockholder, Trans- 
america, in certifying its own financial condition, 
is believed by the Commission to have violated 
the provisions of the Securities Exchange Act. 
So far as the Bank is concerned, even if the 
charge, as to it, is true, any possible violation 
by it. of the banking laws, is a matter not within 
the Commission’s reach. And certainlv until find- 
ings are made, the Bank is entitled to have judg- 




23 


ment, public and official, suspended. Thi^ does 
not suggest or contemplate that the government 
should be hampered or restrained in its investi¬ 
gation or in its prosecution of violations of the 
laws, or that in this case the Commission, tinder 
its duty to develop the actual facts by which to 
test the bona fides of the Bank's financial state¬ 
ment, should be circumscribed in their proper 
pursuit. | 

xind so, as we think, while it must be decided 
that the Secretary was authorized to delivejr the 
reports, their use should be confined to an investi¬ 
gation of the charges in proper proceedings by 
the Commission in the discharge of its duties 
under the Act. And this the Commission now 
assures us is the length and breadth of the pur¬ 
pose it has in mind. Tt, sags that it does not 
desire or intend to introduce the reports in evi¬ 
dence and that it ivill not make them public by 
any other means.” 


The order referred to in the foregoing quotation 
was the original order for hearing issued by the 
Commission. This Court first stated that this order 
“was released to the public” and that it “set out ^he 
particulars of the subjects to be investigated” and 
“all of the facts believed by the Commission to show 
the respects in which Transamerica’s statement of 
the condition of the Bank was untrue”: and that the 
charges so stated were so serious and were set dut 
in “such meticulous detail” as to “cause serio|us 
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prejudice to the Bank" and bring it, in advance of 
any hearing, into “public disrepute.” 

This Court, after stating those reasons for its de¬ 
cision, then held that the Securities Exchange Act 
“does not authorize publicity in advance of hearing”; 
that under the regulations of the administrative com¬ 
mittee of the Federal Register, notices of hearing 
must be published in the Register; that these regula¬ 
tions do not require “the publication as part of such 
notice of evidentiary facts”; that this is particularly 
true when as in this case such facts are obtained from 
“confidential sources”; that in addition the Commis¬ 
sion should avoid “pre-trial publication of evidence— 
labeled as believed to be true” especially when such 
publication emanates “from the tribunal charged with 
the judicial responsibility of weighing it and assuring 
the accused a fair hearing”; and that this was es¬ 
pecially true in the instant case because the Bank 
against which the charges were leveled “is not a 
party to the proceeding instituted by the Commis¬ 
sion.” 

Tt should be noted that this Court not only held 
that the Commission under the law could not give 
pre-trial publicity to the charges against the Bank 
by making its original order for hearing public at 
tlie time of the commencement of the proceedings, but 
it also indicated what course the defendants should 
follow to abide by its ruling. Tt pointed out that the 
notice of the hearing, which under the regulations 
must be published in the Register, should not state the 




charges, and then it clearly implied that the charges 
should be served on the Registrant in order to ejive it 
notice but should not be made public until findings 
were rendered. 

2. The Complaint Alleges a Flagrant Violation by the Defend¬ 
ants of the Holding of This Court. 

The allegations of this ground for relief are set 
forth in paragraphs XV to XX of the complaint (Ap¬ 
pellant's App. 77-81). 

These paragraphs of the complaint allege that the 
Supplemental Amended Order for Hearing contained 
allegations of evidentiary facts relating to the Bank; 
that the Commission has never made any examination 
of the records of the Bank; that therefore the source 
of the Commission's information with respect to| the 
Bank set out in the Supplemental Amended Order was 
the examiner’s reports of examination, which, as held 
by this Court, were confidential and could be iised 
by the Commission only in the restricted manner 
stated by the Court. Then the complaint alleges that 
the defendants, in direct violation of this ruling, made 
public the allegations of evidentiary facts set forth in 
the supplemental amended order by filing it at [ the 
beginning of the resumed hearing of December 9. lj}40, 
and thus making it available to the public; and it 
prays that the defendants shall be required to repair 
the damage they have thus caused the Bank, by re¬ 
calling and cancelling the amended orders, and that 
they be enjoined from any similar violation of this 
Court 's instructions. 
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As the complaint shows that the defendants, in total 
disregard of the instructions of this Court, have thus 
made an improper use of the confidential reports, this 
ground for relief is good, and should not have been 
dismissed. 

Furthermore, the complaint prays, not only that the 
defendants be enjoined from publishing the orders 
containing charges based on the examiner's confi¬ 
dential reports, but also that they be enjoined from 
making any other improper use of this confidential 
data. 

When the Bank sought a similar injunction by its 
original complaint, this Court held that the defend¬ 
ants should not disclose the confidential information 
obtained by them from the reports, either by publish¬ 
ing their orders alleging charges based on such in¬ 
formation, or by making such information public in 
anv other wav; but it said that as the defendants had 
given their assurance that they would not abuse this 
confidential information in anv wav, this Court did 
not deem it necessary to issue an injunction. But the 
defendants have shown no disposition to abide by their 
assurance. On the contrary, as alleged in the com¬ 
plaint, they have done the very thing this Court stated 
they should not do by making public their orders con¬ 
taining the charges based on the confidential informa¬ 
tion. Therefore, the Bank should no longer be re¬ 
quired to rely upon the assurance of the defendants, 
but is now entitled to the injunction sought by its 
original complaint, restraining them from using the 
information contained in the examiner’s reports ex- 
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cept in the manner indicated, so that if this injunction 
is violated, the Bank will have a ready means of relief. 

But we should not close our discussion of the point 
without a consideration of the ruling of the trial 
judge with regard to it. 

3. The Ruling of the Trial Judge. 

The memorandum opinion of the trial judge si ated: 

“On the question of pre-trial publicity tinder 
the views expressed by the Court of Appeals, I 
think that the supplemental amended order of 
November 22, 1940, is subject to the same criti¬ 
cism as the original order of November 22, 
and is in violation of the opinion of the 
of Appeals (Appellant's App. 128).” 

It thus appears that the trial judge agreed with 
the Bank's position. 

But in its order dismissing the complaint it stated 
that “for reasons appearing in the memorandum 
opinion,’' the claim for relief under discussion was 
moot and should therefore be dismissed (Appellant’s 
App. 129). 

We fail to find anything in the trial Court’s memo¬ 
randum opinion indicating any reason whv this ground 
for relief is moot (Appellant’s App. 126-128). In 
holding it moot the trial Court evidently adopted the 
argument made by the defendants, namely: that the 
complaint alleges that pursuant to the agreement of 
March, 1941, the Commission has struck from the 
Supplemental Amended Order subparagraphs 4 to 10 
of paragraph II thereof, which are the paragraphs 
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challenging the integrity of the financial statements of 
the Bank; and that therefore the Bank’s contention 
that the defendants violated this Court’s order by 
making public these paragraphs has become moot and 
presents no justiciable controversy. This argument of 
the defendants comes to this: that thev have violated 
the directions of this Court, but have purged them¬ 
selves of their contempt and have rendered this ground 
moot by causing an order to be made striking out the 
attacks upon the statements of the Bank. 

But the defendants’ contempt of the instructions 
of this Court can not be purged in this way; nor can 
this ground for relief be made moot in this way. The 
defendants have flagrantly violated the instructions of 
this Court and therefore they should be required to do 
all that can be done to repair the damages caused by 
such violation by recalling and cancelling the Supple¬ 
mental Amended Order, and they should be enjoined 
from again violating this Court’s instructions in this 
respect. 

To illustrate let us refer again to the statement of 
this Court to the effect that as the Commission had 
given the Court assurances that it would not intro¬ 
duce the reports in evidence or ‘‘make them public by 
any other means” * * * “no injunction need issue”. 
When the defendants made public the amended 
orders based upon the confidential reports of ex¬ 
amination they were making an improper use thereof. 
If this Court instead of accepting the defendants’ 
assurances with respect to the reports had enjoined 
their improper use, the Bank would now be in a posi¬ 
tion to proceed against the defendants in contempt 
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for making public in this way the data contained in 
the reports. This demonstrates that a justiciabje con¬ 
troversy exists, and that, therefore, the point caimot 
possibly be deemed moot. j 

Even if we assume, solely for argument’s sake, that 
the point would become moot if the complaint showed 
that the Bank were to be entirely eliminated from 
the proceeding, and also that the defendants were to 
refrain from introducing any evidence at the hearing 
attacking the reports of the Bank; nevertheless, the 
complaint makes no such allegations. On the contrary, 
the complaint shows that the Bank, despite the order 
striking out the charges relating to its repoits, is 
still to be involved in the proceeding; and it alleges 
that the defendants threaten to introduce upon the 
hearing evidence attacking the Bank's reports in the 
same manner a>s though these charges had, vat been 
eliminated from the order (Appellant’s App. 87). 
Therefore, as the reports of the Bank will necessarily 
continue to be involved, under no circumstances can 
this point be deemed moot. 

Our position with respect to this proposition is per¬ 
fectly obvious without the citation of cases; but the 
law gives us convincing support. 

The rule is that a matter involved in litigation does 
not become moot unless there is such a change in cir¬ 
cumstances due to intervening events not withirl the 
control of the parties that there is no longer a possi¬ 
bility of giving effective relief to the plaintiff. 

In Mills v. Green , 159 U. S. 651, a leading case, the 
plaintiff was seeking a right to vote at an election 
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to be held on a date which had passed before the 
appeal was taken. The Court held that under these 
circumstances the appeal should be dismissed upon 
the ground that it was moot, but it said at pages 653- 
654: 

“The duty of this court, as of every other 
judicial tribunal, is to decide actual controversies 
by a judgment which can be carried into effect, 
and not to give opinions upon moot questions 
or abstract propositions, or to declare principles 
or rules of law which cannot affect the matter 
in issue in the case before it. It necessarily fol¬ 
lows that when, pending an appeal from the 
judgment of a lower court, and without any fault 
of the defendant, an event occurs which renders 
it impossible for this court, if it should decide 
the case in favor of the plaintiff, to grant him 
anv effectual relief whatever, the court will not 

v 7 

proceed to a formal judgment, but will dismiss 
the appeal. And such a fact, when not appear¬ 
ing on the record, may be proved by extrinsic 
evidence. Lord v. Yenzie, 49 U. S. & ITow, 251 
(12:1067); California v. San Pablo & T. R. Co. 
149 U. S. 308 (37:747). 

“If a defendant, indeed, after notice of the 
filing of a bill in equity for an injunction to 
restrain the building of a house or of a railroad 
or of any other structure, persists in completing 
the building the court nevertheless is not de¬ 
prived of the authority, whenever in its opinion 
justice requires it. to deal with the rights of the 
parties as they stood at the commencement of 
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the suit, and to compel the defendant to undo 
what he has wrongfully done since that time, 
or to answer in damages. Tucker v. Howard, 128 
Mass. 361, 363, and cases cited; Atty. Gen. v. 
Great Northern R. Co. 4 De G. & S. 75, 94; 
Terhune v. Midland R. Co. 36 N. J. Eq. 3l|.8, 38 
N. J. Eq. 423; Platteville v. Galena & S. R. 
Co. 43 Wis. 493. 


“Hut if the intervening event is owing, cither 
to the plaintiff’s own act, or to a power beyond 
the control of either party, the court will stay 
its hand” 


See also U. S. v. Trans-Missouri Freight Associa¬ 
tion, 166 U. S. 290; Security Mutual Life Insurance 
Co. v. Prewitt, 200 IT. S. 446; Richardson v. Mc- 
Chesney, 218 IT. S. 487; Director of Prisons r. Judge 
of First Instance of Cavite, 239 IT. S. 633; I 7 . S. r. 
American Asiatic Steamship Co., 242 U. S. 537; and 
Dmsmore v. Southern Express Co., 183 1 T . S. 115. 

There has been no intervening cause not within the 
control of the parties which would render ineffective 
a decree of this Court giving the Bank the relief to 
which it is entitled. On the contrary, the defendants 
themselves have deliberated violated the instructions 
of this Court. They should be made to repair the 
damage they have done as far as this can be accom¬ 
plished by a decree requiring them to recall and cancel 
the orders of November 22, 1940, and they should be 
enjoined from any additional violation of this Court’s 
instructions. 
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4. Conclusion. 

There can be no doubt that this ground for relief 
is good. 

This Court held that the Commission should not 
give pretrial publicity to unproven charges against 
the Bank, particularly when the Commission had de¬ 
rived the information on which it based such charges 
from the confidential reports of examination. 

The complaint shows that the defendants have di¬ 
rectly violated this holding by making public the 
amended orders. Therefore, the Bank is entitled to 
a decree recalling and cancelling these orders and re¬ 
straining the defendants from committing any similar 
violation of the instructions of this Court. 

Furthermore, in view of the defendants ? total dis¬ 
regard of their assurance given this Court, the Bank 
should no longer be required to rely on it, but is now 
entitled to the injunction restraining any improper 
use of the examiner’s reports, which this Court held 
would be issued in the absence of such assurance. 

The ruling of the trial Court that this point has 
become moot is clearly untenable. 


POINT TWO: THE ALLEGATIONS RELATING TO COMPTROL¬ 
LER’S APPROVAL OF THE BANK’S REPORTS STATE A 
GROUND FOR RELIEF. 

Let us first have before us the ruling of this Court 
bearing on this point; and then let us state the allega¬ 
tions of this cause of action in order to determine 
whether, in the light of what this Court held, these 
allegations state a good ground for relief. 
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1. The Ruling of This Court. 

The legal theory upon which the Bank relies in sup¬ 
port of this point is that the Commission is barred 
from making an original inquiry into the question of 
the value of any of the assets of a national bank, of 
the extent of its liabilities, or the integrity or correct¬ 
ness of its official statements of condition or earnings. 
The Supreme Court of the United States, in the case 
of Deitrick v. Graeney, 309 IT. S. 190, 194, 195, 84 L. 
Ed. 694, 697, has stated the law as follows: 

“The National Bank Act constitutes ‘by it¬ 
self a complete system for the establishment and 
government of national banks.’ Cook County Na¬ 
tional Bank v. United States, 107 U. S. 445, 448, 
27 L. Ed. 537, 538, 2 S. Ct. 561. * * * The provi¬ 
sions of the Act requiring periodic examinations 
and reports and the powers of the Comptroller 
are designed to insure prompt discovery of viola¬ 
tions of the Act and in that event prompt reme¬ 
dial action by the Comptroller.” 


The determination of the value of an asset of a 
national bank by the Comptroller of the Currency is 
a determination made by the Government of the 
United States. A determination of the value of an 
asset of a national bank by the Commission, ha|d it 
the power to do so, would also be a determination 
by the Government of the United States. How cbuld 
this state of affairs be tolerated? The Government 
can not arrive at two different values for the iden¬ 
tical bank asset, or make two different calculations 
of earnings based on identical operations. The Comp¬ 
troller of the Currency is the agency of the United 
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States which is specifically required to determine the 
value of the assets and to verify earnings of national 
banks. His determinations, when made apparent, are 
conclusive on all agencies of the Government of the 
United States. 

There can not be any doubt that this Court held 
this principle sound, but that it concluded that it could 
not apply it because the record then before it was 
not sufficient to show that the Comptroller had ap¬ 
proved the reports of the Bank. 

This Court in considering the point first referred to 
the opinion of Attorney General Wickersham to the 
President (29 O.A.G. 555-560) and quoted language 
from that opinion to the effect that the first duty 
of the Comptroller was to ascertain the financial con¬ 
dition and soundness of management of national 
banks and that the banking laws clothed him with 
authority to examine into the affairs of national 
banks for these purposes. In further support of this 
position, this Court also said, 4 ‘The plenary power 
of the Comptroller over the conduct of the business 
and affairs of banks always has been considered am¬ 
ple to assure reasonable protection to depositors and 
the public.” 

This Court then said: 

“In saying this, we are not holding that the 
Commission has any * visit orial’ power over the 
Bank, or that it has the slightest right to manage 
or control the Bank’s affairs or policy, or to do 
any of those things which are visitonal in charac¬ 
ter. If in the discharge of its duty to hold hear¬ 
ings and make findings business secrets are 
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necessarily disclosed, the result is attributable 
only to the necessity of carrying out the pur¬ 
poses of the Act. The difference between tips and 
the exercise of visitorial powers, which are re¬ 
stricted by Congress to itself and certain particu¬ 
lar agencies of government, is pointed out in 
First Nat. Bank of Youngstown v. Hughes, 6 F. 
737, in this language: ‘Visitation, in ldw, is 
the act of a superior or superintending officer, 
who visits a corporation to examine into its man¬ 
ner of conducting business, and enforce a^i ob¬ 
servance of its laws and regulations. * * *’ 

“The Bank argues that, since it is required 
bv the National Banking Act to file with the 
comptroller a ‘report of its condition’, it is ‘in¬ 
consistent’ to require Transamerica to file a 
different report with the Commission. Thd rea¬ 
sonableness of this argument mav be conceded, 
and yet not reach the heart of the question. For 
here it is not a question of form or of the adoption 
of a different method of accounting. Jn all of 
these respects—as well as in the manner of ap¬ 
praisal of assets—the Bank must foil ore the 
comptroller's orders. And if Transamerica can 
show the Bank’s compliance therewith, we mag 
assume, the Commission would have no right to 
substitute its opinion in place of the comptrol¬ 
ler's. But that is matter for another dag. The 
Comptroller's opinion of the Bank's practices 
does not appear. The case we have concerns a 
charge that items involving large sums of mqnev 
have by fictitious transfers between the itank 
and its branches and other subsidiaries of TrLns- 




36 


ameriea been made to reflect an incorrect value 

in the Bank's assets and reserves, so that its 

footings are consequently unreal and untrue. To 

deny the right to investigate this charge and 

make public findings in relation thereto, would 

be destructive of the basic purpose of the Act. 
* * *?> 


Thus this Court held that if Transamerica can show 
that the Comptroller had approved the Bank’s ac¬ 
counting practices, had appraised the Bank’s assets, 
had verified its earnings, in other words, had formed 
an opinion as to the Bank ’s financial condition in gen¬ 
eral and in detail, the Commission would have no right 
to substitute its opinion in place of the Comptroller’s. 

This holding is supported by Citizens National 
Bank of Orange v. Commissioner of Internal 'Reve¬ 
nue, 74 F. (2d) 604 (C.C.A. 4), in which it was held 
that the determination of the Comptroller direct- 
ins: a national bank to write down the value of its 
bonds conclusively established its right against the 
Internal Revenue Department to take the amount of 
the write-off as a deduction from its income tax return. 
The Court said on page 605: 

“Here we have a case in which one branch of 
the government can compel the taxpayer to take 
an action * * * which, when taken, will not be 
recognized bv another branch of the government. 
* * * There should be at least some semblance 
of co-ordination between the several branches of 
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the government in dealing with a taxpayer.! * * * 
Otherwise the bank would be compelled to keep 
two sets of books, one, as directed by the bank 
examiner, and the other for the purpose of mak¬ 


ing its tax return. * * * 

“* * * but here the deduction was not made by 
the bank because of market fluctuations but be¬ 
cause of the order of the bank examiner, qnd, as 
we stated above, it is immaterial what reason the 
bank examiner gave for his action. The banjk was, 
in any event, obliged to follow the exanjiner’s 
orders/’ 


i 

This case has been followed or cited with approval 
in the following: United States v. Beckman, 104 Fed. 


(2d) 260, 264 (C.C.A. 6); First Ncutl. Bank v. United 
States, 36 Fed. Suppl. 229, 231. | 

In stating that if Transameriea can show the Cjomp- 
troller’s opinion, such opinion would be conclusive, 
this Court said that that was “matter for another 
day”. 

It was a “matter for another day” because the 
Comptroller's opinion of the Bank’s practices did not 
appear. 

The question, therefore, whether this ground for 
relief is good, depends upon whether it contains al¬ 
legations with respect to the Comptroller's opinion 
concerning the Bank’s practices. There can ndt be 
the slightest doubt that it does. 1 
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2. The Allegations of the Complaint. 

It is alleged in paragraphs XXVIII to XXXII of 
the complaint (Appellant’s App. 87-91) that under 
the law the Comptroller is charged with the duty 
of determining the assets, liabilities and earnings of 
national banks, including the plaintiff Bank; and that 
in the performance of this duty the Comptroller 
is required to consider and approve or disapprove 
reports of condition and of earnings and divi¬ 
dends of such banks; that pursuant to law, the 
Comptroller appraised the assets and liabilities 
of the plaintiff Bank as of December 31, 1936, and 
determined its earnings and dividends for the years 
1934, 1935 and 1936, and in doing so approved the 
report of condition and reports of earnings and divi¬ 
dends of the Bank, filed by Transamerica with its 
application for registration, which approval included 
the items challenged by the Commission in the Sup¬ 
plemental Amended Order; but that the defendants, 
despite such approval, contend that they have the 
right to reconsider these items for the purpose of 
determining whether or not the action of the Comp¬ 
troller with regard to them was correct, and that in 
doing so, they have the right in total disregard of 
such approval by the Comptroller to re-appraise as¬ 
sets of the Bank, reclassify and appraise certain of 
its loans, and require it to set up reserves and to 
alter its accounting practices; and that if the Com¬ 
mission were permitted to exercise such powers, it 
would be in effect exercising visitorial powers over 
the Bank and at the same time the Bank would be 
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subjected to regulation by both the Comptroller and 
the Commission, and would be faced by an insoluble 
dilemma in the event the conclusion of the Cc 
sion with respect to the said items was incon 
with that of the Comptroller. 

The complaint prays that the defendants 
joined from violating the instructions of this Court 
by challenging the report of condition and reports of 
earnings and dividends of the Bank which hav^ been 
approved by the Comptroller; and also from vidlating 
the instructions of this Court by exercising visitorial 
powers over the Bank. 

It thus appears that the complaint supplies the de¬ 
ficiency of the record in the first appeal by alleging 
that, pursuant to law, the Comptroller appraised the 
assets and liabilities of the Bank, determined its earn¬ 
ings, and approved its reports. Therefore, under the 



ruling of this Court, the Comptroller’s opinion is con¬ 
clusive, and the Commission cannot now questiojn the 
Bank’s assets or earnings in any way. 

3. The Opinion of the Trial Court. 

The trial Court accepted the Bank’ 
specting this point. It said in its 
opinion: 

“However, it is clear from the opinion oj the 
Court of Appeals that the Commission is bjmnd 
by the statement of assets and earnings as shown 
in the financial reports of National Banks as [they 
are determined by the Comptroller of the Cur¬ 
rency” (Appellant’s App. 128). 


s positioli re- 
memorarldum 
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But when it made its order dismissing the com¬ 
plaint it stated that “for reasons appearing in the 
memorandum opinion” this ground for relief was 
moot, and that therefore it should be dismissed. The 
memorandum of opinion does not disclose any rea¬ 
son why this claim is moot. But apparently the ground 
of the trial Court’s ruling was that the point had be¬ 
come moot because the complaint alleged that the sub- 
paragraphs of the Supplemental Amended Order chal¬ 
lenging the Bank’s reports were eliminated. 

This is no basis for the ruling. Again we say that 
if it be assumed, solely for argument's sake, that the 
point would become moot if the complaint showed that 
the Bank were to be entirely eliminated from the pro¬ 
ceeding and also that the defendants were to refrain 
from introducing any evidence at the hearing attack¬ 
ing the reports of the Bank, nevertheless the com¬ 
plaint makes no such allegations. On the contrary, 
it shows that the Bank is still to be involved in the 
proceeding; and it alleges that the defendants in¬ 
tend to introduce evidence upon the hearing attack¬ 
ing the Bank’s reports in the same manner as though 
the charges relating thereto had not been stricken 
from the Order. Furthermore, if the defendants 
were permitted to introduce such evidence and make 
findings contradicting the Bank’s reports, which 
under the law are part of Transameriea’s application 
for registration, there would be inconsistent findings 
in the Commission’s own files with respect to the same 
matter , and there would he at the same time conflict¬ 
ing determinations by two independent government 
agencies with respect to the same mutter. This would 
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create an intolerable situation from every point of 
view. It would certainly be intolerable from the point 
of view of the Bank and its depositors and borrowers. 
How could the Bank represent that its reports! were 
true when the Commission had found that they were 
not? Would it not be absurd for the Bank to saly that 
the Commission had found its reports untrue, bfit the 
Comptroller had found them true? Which finding 
would the public and the depositors and borrowers of 
the Bank accept? It follows that so long as the de¬ 
fendants, despite the order striking out the charges 
relating to the Bank’s reports, intend to attack these 
reports on the hearing and make findings impugning 
them, the point cannot possibly be considered moot. 


Our opponents will argue that they propose to in¬ 
troduce evidence upon the resumption of the hearing 
solely for the purpose of showing that transactions 
between the Bank and Transamerica were inconsistent 
with the reports filed by the Bank with the Comp¬ 
troller and made a part of Transamerica’s applica¬ 
tion for registration; that such evidence will be con¬ 
sidered solely for the purpose of determining whether 
such transactions have been correctly reflected in the 
books of Transamerica; that such determination is a 


matter for the Commission and is not any concern of 
the Comptroller; and that, therefore, if they seCk to 
introduce such evidence, there will be no conflict be¬ 
tween the determinations of the Comptroller and the 
Commission. 

i 

The answers to- this argument have already lj>een 
suggested. Let us again have in mind the allegation 
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of the complaint that the defendants threaten to intro¬ 
duce evidence on the hearing in the same manner as 
though the charges against the Bank had not been 
stricken from the order. Our first answer to defend¬ 
ants’ argument is that this allegation is a direct and 
positive assertion that the defendants intend, upon 
the resumption of the hearing, to make a direct attack 
upon the reports of the Bank, not solely for the pur¬ 
pose of determining whether transactions between 
Transamerica and the Bank have been correctly re¬ 
flected in the former’s books, but for the purpose of 
impugning directly the Bank’s reports. 

Our second answer is this. If such evidence were 
introduced for the sole purpose of determining 
whether transactions between the Bank and Trans¬ 
america were correctly reflected in the latter's books, 
there would still be an obvious and intolerable conflict 
between the Comptroller and the Commission. Section 
13b of the Securities Exchange Act provides that the 
Commission may prescribe the form in which infor¬ 
mation to be furnished by registrants shall be set 
forth; and then it states: 

“but in the case of the reports of any person 
whose methods of accounting are prescribed 
under the provisions of any law of the United 
States, or any rule or regulation thereunder, the 
rules and regulations of the Commission with 
respect to reports shall not be inconsistent with 
the requirements imposed by such law or mle 
or regulation in respect of the same subject 
matter * * *” 
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The Commission’s instructions for filing an applica¬ 
tion for registration provide in part as follows: 

“ Statements of bank subsidiaries shall be pre¬ 
pared from and in substantially the same form as 
the ‘Reports of Condition’ and the ‘Reports of 
Earnings and Dividends’ prescribed by the Comp¬ 
troller of the Currency or the Board of Governors 

of the Federal Reserve Svstem or the Federal 

* 

Deposit Insurance Corporation. Such statements 
shall be accompanied by the schedules called for 
in such ‘Reports of Condition’ except Schedules 


A, B, C and D. 


* * * i > 


Pursuant to this section of the statute and these 
instructions, Transameriea filed with its application 
for registration the Bank’s reports which had been 


filed with the Comptroller. These reports, therefore, 
are part of Transameriea’s application for registra¬ 
tion. If the Commission in trying the charges against 
Transameriea involving transactions between it and 
the Bank makes findings that are in conflict with 
the findings of the Comptroller, this will be the 
situation: The Commission will have in its files as 
part of Transameriea’s application for registration 
a balance sheet of the Bank and its earnings state¬ 
ments which as alleged in the complaint have been 
approved by the Comptroller, and at the same [Hme 
the Commission will have in its files its own findings 
of the value of Bank’s assets and a calculation of 
the Bank’s earnings at variance with those found by 


the Comptroller. It follows therefore that even though 
a direct attack on the Bank’s reports be now dis- 



44 


avowed, which the complaint denies, and even though 
the defendants may argue that they intend to offer 
evidence relating to the Bank solely to determine 
whether Transamerica's books are correct, which ac¬ 
cording to the complaint is not the fact, even so there 
would be a conflict appearing in the files of the Com¬ 
mission itself between its findings and those of the 
Comptroller. As we have already pointed out, such 
a conflict would be intolerable. It follows that the 
point under no circumstances could be moot. 

4. Conclusion. 

This Court held that the Comptroller's approval 
of the Bank's reports was conclusive, but that as the 
Comptroller's opinion did not appear in the record 
before it, this was ‘‘matter for another day". 

The complaint shows that the Comptroller has ap¬ 
proved the Bank's practices, and therefore, under 
the ruling of this Court, the Commission can not 
substitute its opinion for that of the Comptroller. 

The argument of the defendants which was ac¬ 
cepted by the trial Court that the point is moot and 
that therefore this ground for relief should be dis¬ 
missed is untenable. 


POINT THREE: THE ALLEGATIONS RELATING TO THE AGREE¬ 
MENTS OF MARCH AND APRIL, 19S9, STATE A GROUND 
FOR RELIEF. 

In developing this point we shall first consider the 
allegations of the complaint, and then the defendants’ 
claim that it does not state a ground for relief because 
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it is an attempt to specifically enforce a contract 
against the United States. 

1. The Allegations of the Complaint. 

This groimd for relief is stated in Paragraphs VI 
to XVI (Appellant’s App. 69-78). 

These paragraphs allege that in March and April 
of 1939, the Commission, in consideration of the 
agreement of Transamerica that it could examine 
Transamerica’s records and the records of its sub¬ 
sidiaries, entered into agreements, referred to in the 
complaint as the agreements of March and April, 
1939. These agreements were that the Commission, 
in consideration of the agreement of Transamerica 
that the Commission could examine its books, would 
make available to Transamerica the audit to be pre¬ 
pared in connection with such examination, so that 
Transamerica, if it so desired, could stipulate to the 
correctness of all or anv of the findings contained 
therein and offer evidence with respect to any such 
findings and could file whatever amendments to its 
application for registration it deemed necessary to 
file in the light of such audit; and that in this way 
the necessity to introduce evidence piecemeal and to 
hold a protracted hearing would be avoided and pre¬ 
trial publicity respecting unproved charges concerning 
the Bank would be limited. I 

The only difference between the agreements of 
March and April is that in the former the Commis¬ 
sion agreed to make the King Audit availably to 
Transamerica; whereas, in the latter it agreed to fur¬ 
nish Transamerica with a copy of the audit. 
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The complaint alleges that both these agreements 
were made for the benefit of the Bank; that the 
Bank, like all similar financial institutions, is sensi¬ 
tive to public sentiment, dependent upon public trust 
and confidence, and charged with the dutj* of safe¬ 
guarding the confidential affairs of its depositors and 
borrowers; and that the purpose of both the agree¬ 
ments was to lay down a procedure that would avoid 
a protracted hearing and publicity of unproven 
charges, and thus save the Bank and its depositors 
and borrowers as far as possible from any injury 
they might suffer by reason of the hearing. 

The complaint then alleges that the Commission, 
pursuant to these agreements, prosecuted an examina¬ 
tion of the books and records of Transamerica during 
the period commencing in April of 1939 and ending 
in August of 1940, using in such work a staff which 
varied from time to time from six to fifteen persons; 
and that the Commission's assistant chief accountant 
prepared an audit referred to in the complaint as 
the King audit, in connection with this examination. 

And finally the complaint alleges that the defend¬ 
ants repudiated these agreements and have refused 
to perform them; that they have refused either to 
make a copy of the King audit available to- Trans¬ 
america or to furnish it with a copy; that at the 
resumed hearing of December 9, 1940, the defendants 
offered evidence item by item in proof of the charges 
made against Transamerica in both the amended and 
supplemental amended orders, instead of putting in 
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evidence the King audit and giving Transamerica an 
opportunity to stipulate to all or paid of the findings 
made therein and to introduce evidence with respect 
to any of the said findings, so as to avoid a protracted 
public hearing; that when the hearing is agajn re¬ 
sumed the defendants will continue to violate the 
agreements and will continue to refuse to- make avail¬ 
able to Transamerica a copy of the King audit and 
will persist in offering evidence piecemeal, instead 
of following the procedure specified in the agree¬ 
ments, and will thus protract the healing and increase 
the injury to the Bank, its depositors and borrowers 
incidental thereto, and that as a consequent the 
Bank will suffer irreparable injury. 

These allegations of the complaint, which we say 
again must be taken as true, present an astonishing 
spectacle of bad faith, abuse of power and arbitrary 
action on the part of those in charge of a powerful 
agency of government. 

The essential fact is this: Transamerica, in consid¬ 
eration of the Commission’s promise, and in ordjer to 
save the Bank, its depositors and borrowers the injury 
that would be incidental to a protracted public tear¬ 
ing involving charges against the Bank, permitted the 
Commission to make an extended examination of 
Transamerica’s records; and the defendants, aftejr the 
Commission had obtained all the benefit it could ob¬ 
tain under the agreements, refused to honor them, 
repudiated them entirely and have carried oji as 
though the agreements had never been made. T^ith- 




out these stipulations such an audit would have been 
practically impossible for the Commission’s power to 
investigate is dependent upon the power of subpoena. 

It should be noticed here that the agreements of 
March and April, 1939, were agreements made for 
the purpose of expediting the hearing; and that, 
therefore, they were exactly the sort of agreements 
which the Report of the Committee on Administrative 
Procedure Appointed by the Attorney General at the 
Request of the President of the United States (The 
Acheson Committee), expressly encouraged. That 
committee reported as follows: 

“The committee believes that perhaps the most 
fruitful possibilities for expediting and simplify¬ 
ing forma} administrative proceedings lie in the 
field of prehearing techniques. In Chapter III 
we have recommended that everv effort be made, 
by conference and negotiations, amicably to dis¬ 
pose of controversies, by stipulation or other 
agreement, before there is resort to formal jmo- 
ceedings. ' But even after notice has been issued 
and formal decisive action is begun, there is 
scope for further prehearing methods to dispose 
of the case, narrow its issues , or simplify the 
subsequent methods of proof. Two main devices 
are recommended to accomplish this: prehearing 
conferences and stipulations.” (77th Congress, 
First Session, Senate Document No. 8, p. 64.) 

Stipulations with regard to procedure, thus encour¬ 
aged by the President’s Committee, would have little 
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value if government officials could repudiate j them 
whenever they deemed it expedient to do so. 

2. The Contention of the Defendants. 

The defendants argue that this is a suit against 
the United States to enforce a contract; that, there¬ 
fore, the United States is an indispensable party; 
and that as the United States cannot be sued With¬ 
out its consent, the relief sought by the Bank cannot 
be granted. 

The Bank ? s answer to this contention is that tl^is is 
not a suit to enforce a contract against the United 
States, but that it is an action by the Bank, which is 
an instrumentality of the United States, to enjoin 
the defendants from committing unlawful acts and 
arbitrarily abusing the powers of the Commission | and 
thus inflicting irreparable injury upon the Bank and 
its borrowers and depositors. 

3. A Review of the Authorities. 

In the trial Court the defendants in contending 
that the claim of the complaint now under considera¬ 
tion was a suit against the United States to specifi¬ 
cally enforce a contract and that, therefore, it could 
not be maintained, relied upon decisions like Well ^ v. 
Roper, 246 U. S. 335, 62 L. Ed. 755; In re Ayers, [L23 
U. S. 443, 31 L. Ed. 216; Goldberg v. Daniels, 231 
IT. S. 218, 58 L. Ed. 191; and Transcontinental & 
Western Air Inc. v. Farley, 71 Fed. (2d) 288 (C.C.A. 
2nd). But these cases have no application to the case 
at bar. 
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In Wells v. Roper, supra, the plaintiff was seeking 
specifically to enforce a contract against the Post¬ 
master General under which the plaintiff had the right 
to collect and deliver mail in Washington for com¬ 
pensation payable to him under the contract. 

In the case of In re Ayers, supra, the plaintiff was 
seeking in effect to enforce a contract made by the 
state under which it had agreed to accept coupons 
attached to its bonds in payment of taxes. The plain¬ 
tiff, in other words, was attempting to obtain a prop¬ 
erty right accruing to him under the state’s contract. 

In Goldberg v. Daniels, supra, the plaintiff was 
seeking by mandamus to enforce an alleged contract 
with the Secretary of the Navy under which the Secre¬ 
tary had agreed to sell and deliver to plaintiff a con¬ 
demned cruiser. 

And in Transcontinental and Western Air v. Far¬ 
ley, supra, the plaintiff was seeking specifically to 
enforce a contract against the Postmaster General 
under which the plaintiff had been given the right 
to carry air mail for compensation. 

In each of these cases, the plaintiff was seeking to 
enforce a contract against either the United States, 
or a state, in order to secure property rights accruing 

under it. 

But this is certainly not the situation in the case 
at bar. Here the defendants are threatening to inflict 
an irreparable injury upon the Bank by arbitrarily 
abusing the powers of the Commission . Under the 
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law the Bank has the right to enjoin the defendants 
from doing so. 

The right of the Bank to such an injunction is 
demonstrated by this Court’s opinion on the first 
appeal. The record on the first appeal showed that 
the defendants were either threatening or ha4 per¬ 
formed unlawful and arbitrary acts. They had I given 
pretrial publicity to evidentiary facts relating jo un¬ 
proven charges against the Bank based on informa¬ 
tion obtained from the confidential examiners re¬ 
ports. When they assured this Court on the first- 
appeal that they would confine their use of these re¬ 
ports to a proper investigation of charges and that 
they would not introduce them in evidence and would 
not make them public by any other means, this Court 
said that in view of this assurance it did not deem 
it necessary to enjoin the defendants from improperly 
using these reports; but it clearly implied that if such 
assurance had not been given, it would have enjoined 


their use. And this Court held that as the disclosure 
of the confidential information contained in the re¬ 
ports would occasion the Bank irreparable injury, 
the trial Court had jurisdiction, and that having 
acquired jurisdiction for one purpose, it would not 
do justice by halves, but would retain jurisdiction 
for all other purposes. And, finally, this Court decided 


that as the subpoenas the defendants had caused to 
be issued were unreasonable, in other words, an arbi¬ 
trary exercise of power, such subpoenas should not 
be enforced, which was in effect an injunction re¬ 
straining their enforcement. 


52 


This Court’s decision, therefore, is a holding that 
the trial Court has the power to enjoin arbitrary or 
unlawful acts of the defendants causing the Bank 
irreparable injury; and, therefore, this Court’s opin¬ 
ion is an authority directly against the defendants’ 
contention now under consideration. 

Philadelphia Company v. Stimson, 223 U. S. 605, 
56 L. Ed. 570, and Goltm v. Weeks, 271 U. S. 536, 
70 L. Ed. 1074, are also directly in point. 

In Philadelphia Company v. Stimson, just cited, 
the plaintiff’s complaint alleged that the Secretary of 
War had changed a harbor line surrounding the plain¬ 
tiff’s property in the Ohio River, which line had been 
fixed by state officials under authority of the state 
law; that the effect of the change would be to deprive 
plaintiff of the right to use a part of his property; 
and that the Secretary was threatening the plaintiff 
with criminal prosecution for using his property. The 
Supreme Court in reversing an order sustaining a 
demurrer to this complaint held that the suit was not 
a suit against the United States, but was a suit against 
an official of the United States who was abusing his 
power by unlawfully invading a property right of 
the plaintiff. The Court said at 223 U. S. 620 (56 L. 
Ed. 577) : 

“The complainant did not ask the court to in¬ 
terfere with the official discretion of the Secretary 
of War, but challenged his authority to do the 
things of which complaint was made. The suit 
rests upon the charge of abuse of power, and its 
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merits must be determined accordingly; it is not 
a suit against the United States ” 

And so in the ease at bar, the portion of thej com¬ 
plaint under discussion rests upon “the charge of 
abuse of power”; therefore, it cannot be considered 
a suit against the United States. 

In Goltra v. Weeks, supra, the plaintiff had en¬ 
tered into a lease with the Secretary of War Under 
which the Secretary had leased to the plaintiff barges 
which the plaintiff was to operate on the Mississippi 
River. The Secretary, purporting to act undei* the 
lease, thereafter terminated it, and then an army of¬ 
ficer seized some of the barges and was threatening 
to seize the others. The plaintiff, claiming tha}. the 
Secretary had no right to terminate the lease, there¬ 
upon brought suit to secure redeliverv of the seized 
barges to him and an injunction restraining the 
seizure of the others. The Supreme Court held that 
the Circuit Court of Appeals had erred in dismissing 
the bill and quashing the temporary injunction se¬ 
cured by the plaintiff. The Court said, at 271 XL S. 
544 (70 L. Ed. p. 1078) : 

“* * * He was seeking equitable aid to avoid a 
threatened trespass upon that property by per¬ 
sons who were government officers. If it whs a 
trespass, then the officers of the government 
should be restrained whether they professed to 
be acting for the government or not. Neither 
they nor the government which they represent 
could trespass upon the property of another, and 
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it is well settled that they may he stayed in their 
unlawful proceeding by a court of competent 
jurisdiction, even though the United States for 
whom they may profess to act is not a party and 
can not he made one. By reason of their illegal¬ 
ity, their acts or threatened acts are personal and 
derive no official justification from their doing 
them in asserted agency for the government.” 

The defendants in the case at bar say that there 
is a contract involved here, and that therefore the 
cases holding that a plaintiff cannot enforce a con¬ 
tract against the government in order to secure prop¬ 
erty rights accruing thereunder are applicable. 

Goltra v. Weeks is a complete answer to this claim. 
There was a contract involved in that case, too, and 
the relief the plaintiff sought had a direct bearing 
upon the enforcement of that contract. But the Court 
held that the gravamen of the plaintiff's charge was 
that the officials were trespassing on the plaintiff’s 
property rights; and that this was an abuse of power; 
and that the plaintiff therefore was entitled to an 
injunction. 

The same principle applies in the case at bar. The 
relief for which the Bank prays will have a bearing 
upon the enforcement of the stipulations with respect 
to procedure set forth in the agreements of March 
and April, 1939. But the gravamen of the Bank’s 
claim is that the defendants are arbitrarilv abusing 
the powers of the Commission. It follows that the de¬ 
fendants must be deemed to be acting in their per- 


sonal capacities, and that the Bank is entitled the 
injunction it seeks. 

This Court in Procter dc Gamble v. Coe, 68 App. 
D. C. 246, 96 F. (2d) 518, summarized the ca^es in 
which a Court may restrain official action under a 
valid law. It said at page 521: 

“The following tests have been used to uphold 
the exercise of judicial restraint upon executive 
action under valid laws; (1) Where an officer, 


insisting that he has the warrant of the statute, 
is transcending its bounds, and thus unlawjfully 


assuming to exercise the power of government 
(Philadelphia Co. v. Stimson, supra); (2) wjhere 


an officer attempts to enlarge his power, or to 


usurp power (Waite v. Macy, supra); or (3) 
where his act is based upon a clear mistakje of 
law (American School of Magnetic Healinjg v. 
McAnnulty, 187 U. S. 94, 109, 110, 23 S. Ct. 33, 
47 L. Ed. 90); (4) where the action of the officer 
or administrative body is clearly beyond its 
power and in violation of the statute (Interstate 
Commerce Commission v. Northern Pacific Ry. 


Co., 216 U. S. 538, 30 S. Ct. 417, 54 L. Ed. 608. 
See Lane v. Watts, 234 U. S. 525, 540, 34 S.| Ct. 
965, 58 L. Ed. 1440; Santa Fe Pacific R. Cc(. v. 
Lane, 244 U. S. 492, 497, 37 S. Ct. 714, 6ll L. 
Ed. 1275); (5) where an officer has acted) or 
threatens to act, in a capricious and arbitrary 
manner (Commercial Solvents Corp. v. Mellon, 
51 App. D. C. 146, 277 F. 548, 550, and cases 
there cited); * * *” 
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The case at bar clearly falls within the fifth cate¬ 
gory. The allegations of the complaint show that the 
defendants intend to act in a capricious and arbitrary 
manner irreparably injuring the Bank. Therefore, 
this Court has the power to restrain them from doing 
so. 

In Brougham v. Blanton Mfg. Co., 249 U. S. 495, 
63 L. Ed. 725, the Court held that it would not inter¬ 
fere with the exercise by the Secretary of Agriculture 
of his discretion under the law to declare a trade 
name false or deceptive; but it said at 249 IT. S. 499 
(63 L. Ed. 730) : 

“* * * In other words, the power of determin¬ 
ing whether a trade name is ‘false or deceptive 7 
given by the law to the Secretary of Agriculture, 
is, when exercised, conclusive of the falsity or 
deception of the name. (Bates & G. Co. v. Payne, 
194 U. S. 106, 48 L. Ed. 894, 24 Sup. Ct. Rep. 
595, and cases cited; Northwestern Fertilizing Co. 
v. Hyde Park, 97 U. S. 659, 24 L. Ed. 1036), and 
the power necessarily is a continuing one. The 
contention and the cited cases have been approved 
very lately in Houston v. St. Louis Independent 
Packing Co., 249 IT. S. 479, ante, 717, 39 Sup. Ct. 
Rep. 332, in which it is declared that the decision 
of the Department, unless arbitrary, is conclu¬ 
sive” 

These authorities establish the Bank’s right to the 
relief it seeks. This is not a suit against the United 
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States to enforce a contract; but is one in which the 
defendants after the Commission had the benents of 
the stipulations contained in the agreements of 
March and April, 1939, arbitrarily repudiated them. 
They were thus guilty of a most flagrant and arbitrary 
abuse of power. If the representatives of an admin¬ 
istrative agency repudiate a stipulation made tfy the 
agency whenever they deem it expedient so to do^ they 
cannot complain if a court of justice characterizes 
such action as arbitrary. Stipulations, which is we 
have seen are encouraged by the Acheson report, 
should likewise be encouraged by Courts, else this 
favored procedure may become ineffective and futile. 
The law does not tolerate such an abuse of power on 
the part of an agency occupying the anomalous po¬ 
sition of both judge and prosecutor. 

Let us also bear this in mind. It is perfectly clear 
that Transamerica would have the right in the pro¬ 
ceeding instituted against it to contend before the 
Commission and before any Court to which it might 
appeal that the Commission had abused its power by 
repudiating the agreements. But these agreements 
were made for the benefit of the Bank and to protect 
it against injury of the very kind that this suit was 
designed to prevent. The Bank, however, is not a 
party to the proceeding instituted by the Commission. 
There must be and is a forum in which the Bank can 
protect itself against this abuse of power. As we 
have already pointed out, this Court itself has held 
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that the trial Court is the proper forum to give the 
Bank the relief to which it is so clearly entitled. 

It follows that the Bank is entitled to the injunc¬ 
tion it seeks upon the ground that the defendants’ 
repudiation of their stipulations was a most arbitrary 
and capricious abuse of power which will inflict irre¬ 
parable injury upon the Bank, its depositors and bor¬ 
rowers. 

It was more than this. Regardless of the stipula¬ 
tions, the Commission’s refusal to permit Trans- 
america to examine the audit was a denial of Trans- 
america’s constitutional right to a fair hearing. The 
Commission made a protracted examination of Trans- 
ameriea’s books requiring, as alleged in the complaint, 
more than fifteen months. The King audit was the 
result of this examination. The amended orders of 
the Commission of November 22, 1940, which were 
issued after the completion of the audit, recite that 
members of its staff have reported to it facts which, 
if true, support the charges made in the orders. This 
recital can only refer to the King audit. It thus ap¬ 
pears that the Commission has already used this audit 
as evidence in the pending proceeding. Transamerica 
is thus summoned to show cause why the Commission 
should not act upon this evidence but it refuses to dis¬ 
close the evidence. Furthermore, the Commission 
occupies the anomalous position of prosecutor and 
judge. It is using this report in its capacity as prose¬ 
cutor; and therefore, even though the audit is not ac¬ 
tually introduced in evidence, there can be no doubt 
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that it will influence the Commission’s ultimate de¬ 
termination of the proceeding. It follows that [Trans- 
america should be given an opportunity to examine 
the audit, to cross-examine the accountants whd made 
it, and to introduce evidence explaining or contradict¬ 


ing it. To deny Transamerica this right woul<jl be a 
clear violation of its right to a fair hearing, bpcause 
it would be a determination of its rights upon evidence 
which it has never seen. If Transamerica were per¬ 
mitted to examine the audit, it would be in a position 
to accept all or any part of its findings, and thus 
avoid or limit a protracted hearing and spare the 
Bank, its borrowers and depositors, the injury which 
would be incidental to such a hearing. Therefore, this 
violation of Transamerica’s constitutional right,I is an 
abuse of power which will inflict an irreparable injury 
upon the Bank, its borrowers and depositors. 

In the recent case of Boott Mills v. Board of Con¬ 
ciliation and Arbitration, . Mass., 40 E. 

(2d) 870, a state board of arbitration acting ilnder 
a state statute providing for the settlement of labor 
disputes made an award increasing the wages of peti¬ 
tioner’s employees. After the hearing, the board ap¬ 
pointed one Tully to investigate certain of the prob¬ 
lems involved in the proceeding and then to report 
to the board. The petitioner was not given an oppor¬ 


tunity to examine Tully upon his qualifications and 
his report was not exhibited to or made available to 
the petitioner. The Court held that the board in 
receiving and considering Tully’s report without! af- 
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fording the petitioner an opportunity to meet that 
evidence denied petitioner a fair hearing which re¬ 
quired the annulling of its award. It said: (pages 
871-2 of 40 N. E. 2d) : 

“In the course of the proceedings before it under 
the statute each of the parties was entitled to a 
full hearing, to present all the evidence in his 
possession that was pertinent to the questions 
submitted, to leam and meet the claims of the 
opposing party, and to be heard upon the evi¬ 
dence adduced. Nothing could be treated by the 
board as evidence which was not introduced as 
such, and we cannot say that the report of Tully, 
which was made to the board after the hearing 
was concluded and which was not exhibited to or 
made available to the petitioner, may not have 
been an important factor in the conclusion 
reached bv the board.” 

In the important case of Morgan v. United States, 
304 IT. S. 1, 82 L. Ed. 1129, the Court said at page 
18 (page 1132 of 82 L. Ed.) : 

“But a ‘full hearing’—a fair and open hearing— 
requires more than that. The right to a hearing 
embraces not only the right to present evidence, 
but also a reasonable opportunity to kyiow the 
claims of the opposing party and to meet them. 
The right to submit argument implies that op¬ 
portunity; otherwise the right may be but a 
barren one.” 
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These authorities fully support our position that the 
defendants’ refusal to permit Transamerica to ex¬ 
amine the King audit is a most serious denial of a 
fair hearing. 


4. Conclusion. 

The complaint alleges that the defendants have 
repudiated the agreements of March and April, 1939, 
which lay down a procedure that would avoid & pro¬ 
tracted hearing and publicity of unproven charges 
levelled against the Bank, and thus save the Bank 
and its depositors and borrowers as far as possible 
from any injury they might suffer by reason of the 
hearing. 

The defendants’ argument that this ground for re¬ 
lief is a suit against the United States to enforce a 
contract is not sound. On the contrary this claim is 
in effect a suit to enjoin the defendants from inflating 
irreparable injury on the Bank, its borrowers! and 
depositors by committing unlawful acts and Arbi¬ 
trarily abusing the powers of the Commission. 

In addition, even though the agreements had not 
been made, the defendants' refusal to make the Audit 
available to Transamerica is a denial of its right jto a 
fair hearing and an abuse of power, the effect of 
which will be to inflict irreparable injuries on the 
Bank. 
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POINT FOUR: THE ALLEGATIONS RELATING TO THE AGREE¬ 
MENT OF MARCH, 1941, STATE A GROUND FOR RELIEF. 

In the discussion of this subject we shall follow sub¬ 
stantially the method used in dealing with our pre¬ 
vious points, namely, we shall summarize the relevant 
allegations of the complaint, and then consider the 
interpretation of the agreement of March, 1941, and 
finally the defendants’ contention that this claim for 
relief, like the other claim relating to the agreements 
of March and April, 1939, is an action against the 
United States and therefore can not be maintained. 

1. The Relevant Allegations of the Complaint. 

This claim for relief appears in paragraphs XXI 
to XXVIII of the complaint (Appellant’s App. 81- 
87). 

These paragraphs allege that after the resumed 
hearing which commenced on December 9, 1940, was 
adjourned, there were conferences between Trans- 
america and the Commission in which Transamerica, 
among other things, pointed out to the Commission 
that the charges made by the supplemental amended 
order against the Bank were matters under the ex¬ 
clusive jurisdiction of the Comptroller, and, therefore, 
should be eliminated from the orders; and that as a 
result of these conferences, the agreement of March 
10, 1941, was made. 

The complaint then sets out the agreement, which 
provides in substance that the Commission, upon 
Transamerica filing footnotes to those portions of its 
application for registration which relate to the report 
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of condition and reports of earnings and dividends of 
the Bank, should eliminate from the supplemental 
amended order paragraphs 4 to 10 of paragraph II, 
containing the charges against the Bank. 

The complaint alleges that both Transamerica and 


the Commission in making this agreement had in 
mind the same facts which actuated them in making 
the agreements of March and April of 1939, nhmely, 
that the Bank is a financial institution, responsive to 
public sentiment and dependent upon the confidence 
of the people it serves and charged with the duty of 
safeguarding the confidential affairs of its depositors 
and borrowers; that the agreement of March, 1941, 
like the other two agreements, was made for the 
express benefit of the Bank; that Transamerica com¬ 
plied with the agreement by filing the footnotes to its 
application for registration mentioned therein, which 
footnotes the Commission accepted as satisfactory; 
that the Commission then on September 29, 1941, 
made an order reciting that Transamerica had filed 
these amendments to its application for registration 
and providing that in view of the fact that these foot¬ 
notes had been filed, subparagraphs 4 to 10 of para¬ 
graph II of the supplemental amended order should 
be and were stricken therefrom. 

The complaint then alleges that controversy has 
arisen between Transamerica and the Bank, on one 
hand, and the defendants on the other, with regard 
to the agreement of March, 1941; that in this eon- 
troversv Transamerica and the Bank maintain that the 
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purpose of the agreement was to eliminate entirely 
from the proceeding the issues relating to the said 
report of condition and 1*01)0148 of earnings and divi¬ 
dends of the Bank so that such issues would no 
longer be involved in any way in the proceeding; but 
that the defendants contend that, notwithstanding the 
agreement, they will have the right, upon the re¬ 
sumption of the hearing, to introduce evidence re¬ 
lating to the said issues in the same manner as though 
the agreement had never been made; and that the 
defendants upon the resumption of the hearing 
threaten to introduce such evidence. 

The complaint prays that this Court declare the 
rights of the parties under the agreement and that 
the defendants be enjoined from violating it. 

2. The Interpretation of the Agreement. 

As alleged in the complaint, the Bank maintains 
that the intent of the agreement was to eliminate en¬ 
tirely from the proceeding the issues relating to the 
Bank’s reports so that such issues would no longer 
be involved in any way therein. 

The defendants, in maintaining that this construc¬ 
tion of the agreement is not soimd, assert that the 
agreement does not provide that the issues with re¬ 
gard to the reports of the Bank should be entirely 
eliminated from the proceeding, but that under it the 
Commission has the right to challenge items in the 
Bank’s financial reports in connection with proof of 
the charges against Transamerica and its subsidiaries 




65 


in the same manner as though the charges ^gainst 
the Bank had not been eliminated from the pifoceed- 


The agreement provides in part: 

“Transameriea Corporation will file certain 
footnotes to those portions of its application for 
registration of Transameriea Corporation that 
relate to the report of condition and the eajnings 
and dividends report of Bank of America Na¬ 
tional Trust and Savings Association. Upon the 
filing of the footnotes in form satisfactory i;o the 
Securities and Exchange Commission, subpara¬ 
graphs (4), (5), (6), (7), (8), (9) and (10) of 
Paragraph II of the Supplemental Amended 
Order for Hearing issued on November 22, 1940, 
shall be eliminated from the proceeding. Neither 
the footnotes hereinabove referred to nor the fact 
of their filing are to be used as admissions or 
otherwise for the purpose of establishing aijiy of 
the remaining issues in the proceeding and no 
notice shall be taken of or reference made to said 
notes in the subsequent proceedings herein, ex¬ 
cept in the Commission’s action eliminating the 
paragraphs referred to from the Supplemental 
Amended Order for Hearing, and except suelj ap¬ 
propriate reference as may be made by the (Com¬ 


mission, in its final opinion in this matter, to the 
fact that said subparagraphs (4)-(10) had been 
eliminated by the Commission upon the filing of 
said amendments. 
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‘‘The representatives of Transamerica Corpo¬ 
ration and members of the staff of the Commis¬ 
sion shall forthwith confer for the purpose of 
stipulating facts bearing upon the remaining is¬ 
sues in said proceeding. 

“No new issues are to be raised in this pro¬ 
ceeding; provided, however, that the Commission 
does not waive its right to institute any other 
appropriate proceeding in respect to any matter 
that mav hereafter come to its attention. 

V 

“The object of this proposed program is to 
develop the facts pertaining to the remaining 
items without a long and complicated proceed¬ 
ing. It is understood that there is no commitment 
by either side at the present time as to the 
method by which any issue other than items (4)- 
(10) of the Supplemental Amended Order of No¬ 
vember 22, 1940, shall be ultimately disposed of. 
It is further understood that, nothing in this 
agreement shall be construed to affect in any way 
the right of the Commission to render such find¬ 
ings of fact and opinion and such order, in this 
proceeding as may appear to it to be appro¬ 
priate.” (Appellant’s App. 117.) 

The defendants’ construction of this agreement, 
that in proving the issues remaining in the proceed¬ 
ing after the elimination of the charges against the 
Bank the Commission may contradict the asset values 
and earnings as set forth in the Bank’s reports as ex¬ 
plained by the footnotes, is obviously unsound. The 
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whole tenor of the agreement militates against any 
such conclusion. Its first paragraph provides that 
when footnotes relating to the Bank’s reports in form 
satisfactory to the Commission are filed, the charges 
challenging the correctness of these reports “shall be 
eliminated from the proceeding”. It then lays diown a 
program for developing the facts relating to “tjhe re¬ 
maining issues,” and provides that neither sfcde is 
committed to any method by which any “issue” other 
than the charges challenging the correctness of the 
Bank’s reports shall be “ultimately disposed of”. 

This is a statement that the issues relating to the 
Bank’s reports have been “ultimately disposed of,” 
which certainly means that they are out of the case. 
And when the agreement provides a method for de¬ 
veloping the facts respecting the “remaining issues”, 
it certainly assumes that the issues relating to the 
reports of the Bank are no longer involved; an^l the 
agreement itself expressly provides that this is the 
intent when it says that the paragraphs of the 
amended order challenging the Bank’s reports “shall 
be eliminated from the proceeding.” This can only 
mean that these issues are out of the case; not as the 
defendants contend, that they have gone out by one 
door to be dragged in by another. 

But the defendants maintain that the provision in 
the first paragraph, that the footnotes shall not be 
used to establish the remaining issues in the proceed¬ 
ing, supports their contention that they are still in a 
position to offer evidence challenging the correctness 
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of the reports of the Bank in the same manner as 
though the agreement had not been made. 

This provision does not support the defendants’ 
contentions, but militates against them. 

When the footnotes were filed, the agreement be¬ 
came a stipulation of certain facts. The paragraphs 
of the supplemental amended order referred to in the 
agreement challenged the correctness of the reports 
of the Bank. The agreement in effect provides that 
the reports of the Bank as explained by the footnotes 
are correct. This is a stipulation of facts. It is more 
than that; it is a representation by the Commission 
to the public that the reports of the Bank as so ex¬ 
plained are correct. 

The defendants now maintain that the provision 
of the agreement, that the footnotes shall not be used 
to establish any of the remaining issues, justifies them 
in impugning their own stipulation by showing that 
the Bank’s reports are not correct. There is nothing 
in this provision, or elsewhere in the agreement, that 
suggests this. There can be no doubt that the Com¬ 
mission is bound by its stipulation of facts, and that, 
it cannot now impugn it. 

Furthermore, the purpose of the provision, that the 
footnotes cannot be used to establish any of the re¬ 
maining issues, is clear. Ordinarily, parties to con¬ 
tested litigation may use a stipulation of facts for all 
purposes. 

But so that there might be no subsequent misunder¬ 
standing between the parties with respect to the use 
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of the stipulation, that the reports of the B^nk as 
explained by the footnotes are correct, the ^xgree- 
ment expressly provided that such stipulation could 
not be used to establish any other issue in the case. 
It confirms the intent, apparent throughout the agree¬ 
ment, that there would be no further issue concerning 
the financial statements of the Bank. They were to 
be eliminated. Consequently, there would be no occa¬ 
sion to refer to the footnotes. 

The Bank maintains that if the defendants were 
right in their views, the result might be that on one 
hand the Commission has found that the reports of 
the Bank are correct, but on the other hand the Com¬ 
mission after taking the evidence it proposes to take 
in the proceeding against Transamerica, might find 
that these reports were incorrect. The public would 
thus be confronted by inconsistent findings, because 
there would be on the one hand tho Bank's reports 
which both the Comptroller and the Commission jhave 
accepted as true and on the other a new set of figures 
which would show these reports to be false. Certainly, 
the agreement did not contemplate any such anom¬ 
alous situation. 

The following supposititious case will illustrate the 
respective contentions of the parties with reference 
to the construction of the agreement. Suppose a $tip- 
plation is made in litigation with respect to certain 
facts, and that then in the course of the trial one of 
the parties claims that the stipulation related to <jmlv 
certain issues and that, therefore, he in proof of the 
other issues has the right to show that the facts set 
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out in the stipulation are not correct. Such a conten¬ 
tion would he clearly untenable. But this is actually 
the position of the defendants. The Commission has, 
in effect, stipulated to certain facts, and now the de¬ 
fendants are maintaining that in proof of the remain¬ 
ing issues in the proceeding, they can introduce 
evidence contradicting the Commission's stipulation. 

There can be no doubt that the Bank's construction 
of the agreement is correct. It is apparent that the 
defendants are seeking to distort the meaning of the 
agreement in order to justify their attempted repudia¬ 
tion of it. 

3. The Bank Is Entitled to an Injunction Restraining the De¬ 
fendants From Violating the Agreement as so Construed. 

As already stated, defendants make the same con- 
tention with respect to the agreement of March, 1941, 
as they make with regard to the agreements of March 
and April, 1939; that is, they contend that the Bank 
is seeking to enforce an agreement against the United 
States, and that therefore the action can not be main¬ 
tained. 

In considering this argument, it is essential to bear 
in mind that the complaint alleges that this agreement, 
which was entered into after this Court's decision, was 
made in contemplation of that decision and in order 
to conform to it. This Court held, as already stated, 
that if it were made to appear that the Comptroller 
had appraised the assets and determined the liabilities 
of the Bank, the Commission could not substitute its 
opinion for his. The effect of this holding was to take 
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the Bank out of the proceeding, provided the Comp¬ 
troller had approved the acts challenged in the order. 
The purpose of the agreement was to give effect to this 
holding by the elimination of the Bank. Wheji con¬ 
sidered in this light, the agreement of March, 1941, 
was really a stipulation having for its purpose a com¬ 
pliance with the decision of this Court. Transameriea 
and the Commission entered into the agreement in 
order to give the Bank the benefits to which it was en¬ 
titled under the decision, and to protect it fro^n the 
detriment it would otherwise suffer. Under the^e cir¬ 
cumstances, the repudiation of the agreement \s not 
only a grievous abuse of power by the defendants, but 
is tantamount to a refusal by them to give effect to an 
agreement the very purpose of which was to carijy out 
the instructions of this Court. 

Therefore, this ground of the complaint is not a suit 
to enforce a contract against the United States, but, as 
in the case of the agreements of March and April, 
1939, is a suit to restrain the defendants from arbi¬ 
trarily abusing the powers of the Commission, and 
under the well established rule, the Bank is entitled to 
the injunction it seeks. 
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VI. CONCLUSION. 

It is clear that the order of the trial Court must be 
reversed. If any one of the grounds for relief stated 
in the complaint is sound, this order can not stand. 
We have demonstrated that all of the claims are 
sound. 

The defendants should be enjoined from violating 
the instructions of this Court by giving pre-trial pub¬ 
licity to the Commission's charges against the Bank 
based upon information derived by the Commission 
from the Bank Examiners' confidential reports. 

The Comptroller's approval of the Bank's reports 
and financial condition is conclusive; and therefore 
the defendants should be enjoined from inflicting ir¬ 
reparable injury upon the Bank by continuing to 
challenge the correctness of these reports and attempt¬ 
ing to substitute their opinion for that of the Comp¬ 
troller of the Currency. 

The repudiation by the defendants of the agree¬ 
ments of March and April, 1939, is an astonishing 
spectacle of the bad faith on the part of persons who 
are directing a powerful agency of the government. 
Prt it is more than this; it is an arbitrary abuse of 
power inflicting irreparable injury upon the Bank, its 
borrowers and depositors, and therefore should be en¬ 
joined. 

Finally, the Bank’s construction of the agreement 
of March, 1941, is the only tenable construction of 
that agreement. The defendants’ repudiation of it is 
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another arbitrary abuse of power which will inflict 
irreparable injury upon the Bank and therefore 
should be enjoined. 

Dated, San Francisco, California, 

July 10,1942. 

Respectfully submitted, 

Louis Ferrari, 

G. D. Schilling, 

Charles W. Collins, 

Morse Erskine, 

Attorneys for Ap 
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i 

United States Court of Appeals for the 
District of Columbia 


District Court of the United States for th^ 
District of Columbia 

Civil Action No. 1326 

Bank of America National Trust & Savings fAsso- 
ciation, a National Banking Association, Plaintiff, 


William O. Douglas, George C. Mathews, Robert 
E. Healy, Jerome N. Prank, Francis P. Brassor 
and Henry Fitts, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court 
of the United States for the District of Columbia, 
at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above- 
entitled cause, to wit (Tr. A) : 
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Filed January 16 1939 

In the District Court of the United States for the 

District of Columbia 

Civil Action No. 1326 

Bank of America National Trust & Savings Asso¬ 
ciation, a National Banking Association, No. 1 
Powell Street, San Francisco, California, Plaintiff, 

v. 

William 0. Douglas, George C. Mathews, Robert E. 
Healy, Jerome N. Frank, Francis P. Brassor and 
Henry Fitts, Pennsylvania Ave. & 18th St., N. W., 
Washington, D. C., Defendants. 

COMPLAINT FOR INJUNCTION AND DECLARATORY RELIEF. 

For cause of action against the defendants, plaintiff 
alleges that: 

1. This action arises under the Act of December 
23, 1913, Chapter 6, 38 Stat. 251, as amended, United 
States Code, Title 12, Sections 221-522, inclusive, and 
in particular Section 484 thereof, said Act being 
known as the Federal Reserve Act; the Act of June 
3,1864, Chapter 106,13 Stat. 100, as amended, United 
States Code, Title 12, Sections 21-213, inclusive, said 
Act being known as the National Bank Act; the Act 
of June 6, 1934, Chapter 404, 48 Stat. 881, as 
amended, United States Code, Title 15, Section 78, 
known as the Securities Exchange Act of 1934; and 
the Act of June 14, 1934, Chapter 512, 48 Stat. 955, 
as amended, United States Code, Title 28, Section 
400, known as the Federal Declaratory Judgment 
Act. 
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2. Plaintiff is a national banking association or¬ 
ganized and existing under and by virtue of the bank¬ 
ing laws of the United States of America, is a 'mem¬ 
ber of the Federal Reserve System under the Acts of 
Congress with regard thereto, is an insured bank 
under the Federal Deposit Insurance Corporation, 

City 
a. 


and has its principal place of business in the 
and County of San Francisco, State of Californ 

3. Defendant William O. Douglas is Chaiiman, 
and Defendants George C. Mathews, Robert E. Tptealy 
and Jerome N. Frank are members of the Securities 
and Exchange Commission (hereinafter sometimes 
called the “Commission 7 ’), created and established by 
Section 4 of the Securities Exchange Act of 1934, 
above cited. Although purporting to act in their 
official capacity as such Commission in the matters 
and respects hereinafter set forth, said defendants 
have acted and are acting in those respects without 
authority of law and in violation of statutes of| the 
United States. Consequently, said defendants cannot 
justify such acts by virtue of their official positions, 
and they are subject to be sued and are sued herein 
personally. 

4. Defendant Francis P. Brassor is secretarv and 
defendant Henry Fitts is an officer of the Commis¬ 
sion. Although purporting to act in these official 
capacities in the matters and respects hereinafter 
set forth, said defendants have acted and are acting 
in those respects without authority of law and in vio¬ 
lation of statutes of the United States. Consequently, 
said defendants cannot justify such acts by virtu^ of 
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their official position, and they are subject to be sued 
and are sued herein personally. 

5. All of the defendants named herein, with the 
exception of Henry Fitts, reside in and have their 
offices in the District of Columbia. Said Henry Fitts 
resides in Chicago, Illinois. 

6. Transameriea Corporation is a corporation 
organized and existing under and by virtue of the 
laws of the State of Delaware, and having its prin¬ 
cipal office in Wilmington, Delaware. Prior to July 
31, 1937, Transameriea Corporation owned a major¬ 
ity of the voting stock of plaintiff. On or about July 
31, 1937, Transameriea Corporation disposed of ap¬ 
proximately fifty-eight per cent. (58%) of the shares 
in plaintiff, and at no time since that date has Trans- 
america Corporation owned a majority of the stock 
of plaintiff or been in control of plaintiff. 

7. Pursuant to Section 12 of the Securities Ex¬ 
change Act of 1934, above cited (hereinafter some¬ 
times called the “Act”), Transameriea Corporation 
on or about August 7, 1937, filed its application with 
the Commission and with the New^ York Stock Ex¬ 
change, the Los Angeles Stock Exchange, and, by 
amendment, the San Francisco Stock Exchange, for 
registration of its outstanding capital stock, consisting 
of 11,590,784 shares of the par value of $2.00 each. 
This application became effective on September 10, 
1937, and since that time the stock of said Corpora¬ 
tion has been traded on said Exchanges as a regis¬ 
tered stock under the Act. The shares of Plaintiff 
are not registered on any National Securities Ex¬ 
change. 
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8. Because of the fact that on December 3l| 1936, 
Transamerica Corporation owned substantially all of 
the capital stock of plaintiff and also of First Na¬ 
tional Bank in Reno, a national banking association, 
and of Bank of America (California), a banking cor¬ 
poration organized and existing under the latvs of 
the State of California, Transamerica Corporation 
was required by the rules of the Commission tp file, 
and did file with its application for registration, a 
combined balance sheet of plaintiff and said other 
banks. As required by Sections 12 (b) (1) ai^d 13 
(b) of the Act, and by the rules and regulations of 
the Commission, said combined balance sheet, insofar 
as it contained information concerning plaintiffi was 
prepared from and in substantially the same form as 
the “Report of Condition” of plaintiff as of Decem¬ 
ber 31, 1936, prescribed by the Comptroller of the 
Currency and filed with him by plaintiff. By reason 
of the aforementioned ownership of the stock of said 
banks, Transamerica Corporation was also required 
by the rules and regulations of the Commissiotn to 
file, and did file accompanying its application for 
registration, combined profit and loss statements; for 
said banks for the calendar years 1934, 1935, and 
1936. As required by Sections 12 (b) (1) and 13 
(b) of the Act and by the rules and regulations of 
the Commission, said combined profit and loss state¬ 
ments, insofar as they contained information con¬ 
cerning plaintiff, were prepared from and in sub¬ 
stantially the same form as the “Reports of Earnings 
and Dividends” of plaintiff for those years prescribed 
by the Comptroller of the Currency and filed with 
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him. Said “ Report of Condition” and “ Reports of 
Earnings and Dividends” of plaintiff so filed by 
Transamerica Corporation conformed in all respects 
to the requirements of law, the rules and regulations 
of the Comptroller of the Currency and to the ac¬ 
counting practices prescribed by him, and these re¬ 
ports have been accepted by him as in all respects 
full, true, and correct, and in accordance with the 
law and regulations and accounting practices ap¬ 
proved and required by him. 

9. On or about November 25, 1938, there was 
served on Transamerica Corporation a purported 
order (hereinafter sametimes called the “Order”) 
entitled “In the Matter of Proceeding under Section 
19 (a) (2) of the Securities Exchange Act of 1934, 
as Amended, to Determine whether the registration 
of Transamerica Corporation, Capital Stock, $2.00 
Par Value, should be suspended or withdrawn”, the 
order being designated “Order for Hearing and Des¬ 
ignating Officer to Take Testimony”, and purport¬ 
ing to be signed by Defendant Francis P. Brassor. 
In the Order it was stated that a public hearing would 
be held to determine whether Transamerica Corpora¬ 
tion has failed to comply with Sections 12 (b), 13 
(a), and 13 (b) of the Act and the niles, regulations 
and forms promulgated thereunder, in certain re¬ 
spects set forth in the order. Also, by the order 
defendant Henry Fitts was designed to administer 
oaths, subpoena witnesses, compel their attendance, 
take evidence, and require the production of any 
books, papers, correspondence, memoranda, or other 
records deemed relevant or material to the inquiry. 



n 
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the taking of testimony to begin in Washington, 
D. C., on the 16th day of January, 1939, at th^ hour 
of ten o’clock a. m. 


10. Certain matters set forth in the order 
investigated in the proceeding relate not to 1 




to be 
’rans- 


america Corporation, the registrant, but to plain¬ 
tiff, and said defendants are attempting to usp this 
proceeding against Transamerica Corporation as an 
excuse to make an arbitrary, oppressive, and uinlaw- 
ful visitation upon plaintiff. 

11. On January 12, 1939, there was served on 
Russell G. Smith, cashier of the plaintiff, a subpoena 
duces tecum purporting to be issued under the au¬ 
thority of the defendants Douglas, Mathews, Ijlealy 
and Frank as the Commission, and purporting |to be 
signed by defendant Mathews as a member of the 
Commission. Said subpoena directed said Russell 
G. Smith to appear at the hearing on January 16, 
above referred to, and to bring with him substan¬ 
tially all the records, books, and documents of plain¬ 
tiff relating to its financial condition on December 
31, 1936. On January 13, 1939, there was served on 
Louis Ferrari, vice president of the plaintiff, a 'sub¬ 
poena duces tecum purporting to be issued undeJ* the 
authority of the defendants Douglas, Mathews, Ll|ealy 
and Frank as the Commission, and purporting to be 
signed by defendant Mathews as a member of the 
Commission. Said subpoena directed said Louis 
Ferrari to appear at the hearing on January 16, 
above referred to, and to bring with him all loan and 
discount records, collateral records, appraisal rec¬ 
ords, charged off loan and discount records, loan ap- 
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proval records, and all other records relating to 
numerous specified loans made by the plaintiff. Plain¬ 
tiff is informed and believes, and based on such in¬ 
formation and belief, alleges that the defendants 
have served or are about to serve similar and sup¬ 
plementary subpoenas on other officers and agents 
of plaintiff and individuals connected with plaintiff, 
which will call for additional records of plaintiff 
concerning the accounts of its borrowers and cus¬ 
tomers, and that by the use of all of said subpoenas 
defendants intend to make their own independent 
appraisal and valuation of the assets of plaintiff and 
to make an investigation of the reserves of plaintiff 
on December 31, 1936. 

12. The Congress of the United States, by appro¬ 
priate Acts passed from time to time, has set up a 
national banking system and a Federal Reserve Sys¬ 
tem for the United States with complete provision 
for examination, correction, and regulation of ac¬ 
counting practices and maintenance of sound and ade¬ 
quate management. These statutes place in the Comp¬ 
troller of the Currency the power and duty of ex¬ 
amining and regulating the financial affairs and ac¬ 
counting practices of national banks and the form 
of its “Report of Condition” and “Reports of Earn¬ 
ings and Dividends”. Under these statutes each 
national bank, including plaintiff, is examined at 
least twice each calendar year by that officer, and 
each national banking association is required to make 
not less than three reports during each year to the 
Comptroller of the Currency, exhibiting in detail the 
resources and liabilities of the association and to 



9 


publish said reports of condition in a newspaper at 
the place where the association is established.. The 
effect of these statutes is to vest in the Comptroller 
of the Currency complete authority over the man¬ 
agement of the affairs of national banks, including 
plaintiff, supplemented by the authority in particu¬ 
lar matters granted to the Board of Governors of 
the Federal Reserve System and the directors'of the 
Federal Deposit Insurance Corporation. In order 
to prevent any other persons whatsoever from at¬ 
tempting to usurp or exercise any of the powers so 
granted to the Comptroller of the Currency, Congress 
enacted Chapter 6, Section 21, of the Act of Decem¬ 
ber 23, 1913, United States Code, Title 12, ejection 
484, providing that no bank shall be subject i|o any 
visitorial powers other than such as are authorized 
by law, or vested in the courts of justice, or such as 
shall be or shall have been exercised or directed by 
Congress, or by either House thereof, or by any 
committee of Congress, or by either House duly au¬ 
thorized. The Commission is not authorized bjv law* 
to exercise any visitorial povrers over national tyanks. 

13. Defendants, through the order and subpoenas 
hereinbefore referred to, are attempting to make 
a public examination of plaintiff’s books, records, 
and affairs as a means of directly or indirectly im¬ 
posing upon plaintiff defendants’ owm ideas o|f the 
accounting and financial methods which plaintiff 
should follow. Since plaintiff is already following 
and complying with the accounting and financial 
methods prescribed by law and by the officers of 
the Government .given statutory powder over such 
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affairs, it is evident that defendants are attempting 
by these acts to force plaintiff to adopt business, ac¬ 
counting, and financial methods different from those 
prescribed or authorized by the proper officials and 
agencies of the Government. This is clearly an ille¬ 
gal and unwarranted attempt by defendants to exer¬ 
cise ^without authority of Congress visitorial powers 
over plaintiff and an attempt thereby to force plain¬ 
tiff to follow the different and conflicting instructions 
of two separate agencies of the Government, a result 
not tolerable and inevitably leading to utter confusion 
in the administration of the national banking laws 
and a result which is sought to be prevented by Con¬ 
gress through the enactment of the law forbidding 
exercise of visitorial powers over banks by anyone 
not duly authorized. Plaintiff has not withheld and 
has no desire to and could not withhold any informa¬ 
tion concerning its affairs from any officer of the 
Government or any other person lawfully entitled 
to it. The proper officers of the United States al- 

readv have full information on all matters con- 
* 

ceming plaintiff’s financial condition and have re¬ 
peatedly examined and considered in detail every 
item in plaintiff’s books and records. In the report 
of the national bank examiners made to the Comp¬ 
troller of the Currency as of October 14, 1936 (the 
last preceding report prior to the December 31, 1936, 
“Report of Condition” included in the above men¬ 
tioned application for registration of Transamerica 
Corporation), the said national bank examiners found 
that the net sound capital of plaintiff exceeded by 
several million dollars the combined capital, surplus, 
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and undivided profits of plaintiff shown on its books 
and its published statements and also exceeded by 
several million dollars the amount at which Trans- 
america Corporation carried its investment in the 


stock of plaintiff. Plaintiff, as a national banking 
association, is an instrumentality of the United States, 
operates under the provisions of the national bank¬ 
ing laws and is under the constant supervision of 
the Comptroller of the Currency. Plaintiff ^annot 
submit to an unconscionable attempt to force it into 
the position of being subject to the different and 
conflicting determinations and instructions of sepa¬ 
rate agencies of the Government. The atteirjpt of 
defendants to exercise visitorial powers over plain¬ 
tiff constitutes an illegal and unwarranted invasion 
of the business and property rights of plaintif:. 

14. The Act itself by clear implication forbids 
the Commission from investigating the financial con¬ 
dition or appraising the assets of a national bank. 
Section 13 (b) of the Act provides as follows: 

“The Commission may prescribe, in regard tio re¬ 
ports made pursuant to this title, the form or forms 
in which the required information shall be set forth, 
the items or details to be shown in the balance sheet 
and the earning statement, and the methods to b(j fol¬ 
lowed in the preparation of reports, in the appijaisal 
or valuation of assets and liabilities, in the d|eter- 
mination of depreciation and depletion, in the differ¬ 
entiation of recurring and nonrecurring income, in 
the differentiation of investment and operating in¬ 
come, and in the preparation, where the Commission 
deems it necessary or desirable, of separate and/or 
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consolidated balance sheets or income accounts of 
any person directly or indirectly controlling or con¬ 
trolled by the issuer, or any person under direct 
or indirect common control with the issuer; but 'in 
the case of the reports of any person whose methods 
of accounting are prescribed wider the provisions of 
any law of the United States, or any rule or regula¬ 
tion thereunder, the rules and regulations of the Com¬ 
mission with respect to reports shall not be incon¬ 
sistent with the requirements imposed by such law 
or rule or regulatio'n in respect of the same subject 
matter, and, in the case of carriers subject to the 
provisions of section 20 of the Interstate Commerce 
Act, as amended, or carriers required pursuant to any 
other Act of Congress to make reports of the same 
general character as those required under such sec¬ 
tion 20, shall permit such carriers to file with the 
Commission and the exchange duplicate copies of the 
reports and other documents filed with the Interstate 
Commerce Commission, or with the governmental au¬ 
thority administering such other Act of Congress, 
in lieu of the reports, information and documents re¬ 
quired under this section and section 12 in respect 
of the same subject matter.” (Italics supplied.) 

The foregoing provisions deprive the Commission of 
any jurisdiction over the accounting of national 
banks, since the reports of national banks and their 
methods of accounting are prescribed by the Comp¬ 
troller of the Currency under the banking laws of the 
United States. The condition of any national bank 
as reported to the Comptroller of the Currency on 
forms prescribed by him and in accordance with prin- 
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ciples established by the banking laws of the United 
States, cannot be challenged or reviewed or over¬ 
ridden by the Commission. 

15. By this illegal and unwarranted action of de¬ 
fendants, plaintiff is threatened with imminent and 
irreparable injury. A public inquisition iiito the 
financial condition of a national bank is an unprece¬ 
dented proceeding, and a further broadcasting of the 
false, misleading and destructive intimations I which 
are included in the order with regard to the condi¬ 
tion of plaintiff, by the service of said subpoenas, 
the taking of any steps to contest the same, and a 
protracted public hearing thereon, even thougn such 
intimations are ultimately proved in the hearing 
itself to be entirely baseless, nevertheless, threaten 
plaintiff with irreparable injury and loss of public 
confidence. Moreover, the mere disclosure df the 
names and financial condition of a national Rank’s 
borrowers would of itself cause irreparable injury 
to such national bank. Furthermore, portions <ff the 
records specified in said subpoenas are situated in 
each of the 494 banking houses operated by plaintiff 
and preparation for compliance with these subpoenas 
would take more than two weeks’ time of many em¬ 
ployees and involve great expense. Moreover! the 
records demanded by defendants include all olf the 
records of loans and discounts, records of collateral, 
loan approval records, investment records, records of 
appraisal, contracts, pledges and other agreements 
relating to loans and discounts owned by the Bank 
as of December 31, 1936; many of these loans and 
discounts are still included in the loans and discounts 
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now held by the Bank, and said loans and discounts 
are being constantly supervised by credit supervisors 
of the Bank and other officers of the Bank charged 
with the administration and collection of said loans; 
and to remove these records would seriously hamper 
the Bank in the proper administration and collection 
of said loans. Plaintiff, therefore, alleges not only 
that this Court should declare the steps taken and 
threatened to be taken by defendants in issuing and 
threatening to issue subpoenas for the purpose of se¬ 
curing the books and records of plaintiff to be illegal 
and an improper invasion of the rights of plaintiff, 
but also that this Court should issue a temporary 
restraining order and preliminary and permanent in¬ 
junctions against defendants forbidding them to issue, 
enforce or make effective any subpoenas or to take 
any other steps directed to the securing of the books 
and records of plaintiff or in any way to the exami¬ 
nation of the affairs of plaintiff. 

16. Section 21 (c) of the said Securities Exchange 
Act provides as follows: 

“(c) In case of contumacy by, or refusal to obey 
a subpoena issued to, any person, the Commission 
may invoke the aid of any court, of the United States 
within the jurisdiction of which such investigation or 
proceeding is carried on, or where such person re¬ 
sides or curries on business, in requiring the atten¬ 
dance and testimony of witnesses and the production 
of books, papers, correspondence, memoranda, and 
other records. And such court may issue an order 
requiring such person to appear before the Commis¬ 
sion or member or officer designated by the Commis- 
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sion, there to produce records, if so ordered^ or to 
give testimony touching the matter under investiga¬ 
tion or in question; and any failure to obey such 
order of the court may be punished by sucli court 
as a contempt thereof. All process in any suih case 
may be served in the judicial district whereojf such 
person is an inhabitant or wherever he may be found. 
Any person who shall, without just cause, ifail or 
refuse to attend and testify or to answer any law¬ 
ful inquiry or to produce books, papers, corre¬ 
spondence, memoranda, and other records, if in his 
power so to do, in obedience to the subpoena of the 
Commission, shall be guilty of a misdemeano^ and, 
upon conviction, shall be subject to a fine of not more 
than $1,000 or to imprisonment for a term of not 
more than one year, or both.” 

By reason of these provisions all officers and agents 
of plaintiff subpoenaed to appear before defendants 
to testify concerning the affairs of plaintiff apd to 
produce books and records of plaintiff subject them¬ 
selves, upon refusal to obey the subpoena, to drastic 
penalties if the subpoena should be found to be law¬ 
ful and proper. These penalties are specifically for 
violation of the Commission’s subpoena and are en¬ 
tirely separate and apart from the penalty of punish¬ 
ment for contempt for failure to obey any order of 
a court secured by the Commission requiring a per¬ 
son to appear before the Commission. Plaintiff 
should not be required to subject its officers and 
agents to the possibility of such penalties in ofder 
to determine the legality of the attempt being rriade 
by defendants to examine plaintiff’s books and rec- 
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ords, but on the contrary plaintiff is entitled in this 
action to a declaratory judgment that defendants 
are acting illegally and beyond their lawful authority, 
and to protection by injunction against the issuance 
and effectiveness of any subpoenas directed to the ex¬ 
amination of plaintiff’s books and records. 

17. The plaintiff alleges that the defendants have 
secured from the Treasury Department certain re¬ 
ports of bank examiners with regard to the affairs 
and condition of the plaintiff. The obtaining of these 
reports was improper and illegal, since the banking 
laws expressly provide that the reports of examina¬ 
tion of a national bank are confidential. By the pro¬ 
visions of United States Code, Title 12, Section 481, 
the Comptroller of the Currency himself cannot pub¬ 
lish the report of his examination of any national 
banking association except under severely restricted 
limitations calculated to protect the banking associa¬ 
tion, which in this case were not observed. By the pro¬ 
visions of United States Code, Title 12, Section 1091; 
Title 15, Section 608: and Title 12, Section 1442, the 
Comptroller of the Currency is authorized under cer¬ 
tain conditions to make available such reports for 
confidential use by the Federal Intermediate Credit 
Banks, the Reconstruction Finance Corporation, and 
the Federal Home Loan Board and the Federal Home 
Loan Banks, respectively. There is no provision of 
law which authorizes the (Comptroller of the Cur¬ 
rency to make such reports available to the Commis¬ 
sion for confidential use or for any other purpose 
whatsoever. The information contained in the above- 
mentioned reports was obtained by the defendants 
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solely from the reports so illegally secured and was 
used by them as a means, and the sole means, of 
drafting the subpoenas above described. For this rea¬ 
son the subpoenas are illegal, void, and of no force 
and effect, and plaintiff is entitled to a declaratory 
judgment to that effect and to injimctive relief 
against any attempt on the part of defendants to 
issue, enforce, or make effective such subpoenas. 


18. Although the contents of the reports otj bank 
examiners illegally secured by defendants, is set 
forth in the paragraph just preceding, are by law 
made confidential, defendants have, in violation of 
such law, publicized certain information contained in 
those reports and threaten to publicize further infor¬ 
mation taken therefrom. Defendants have no ri^ht or 
authority in law to possession of said report^ and 
have no right or authority to make the contents 
thereof public. The disclosure of this private infor¬ 
mation to the public, even though such information 


would, as plaintiff knows, indicate and establish the 
complete soundness of plaintiff, would operate t|o the 
great and irreparable damage of plaintiff in that it 
would publicize the personal affairs of customers of 
plaintiff and would tend to destroy the confidential 
relationship existing between plaintiff and its cus¬ 
tomers and thus injure plaintiff in the carrying hn of 


its banking business. Furthermore, said information 
has been presented in a partial and biased formj and 
the plaintiff is informed and believes and, therefore, 
alleges that the sole purpose of presenting sai^l in¬ 
formation is an attempt to sustain the false imputa¬ 
tions and conclusions made by defendants in said 
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purported order and by reason of the manner by 
which said information has been presented by defend¬ 
ants in the past, plaintiff has reasonable grounds to 
fear that said information will be publicized by de¬ 
fendants in the future in the same partial and mis¬ 
leading form; and the result of presenting said in¬ 
formation in such partial and misleading form is to 
give an incorrect picture of the financial condition 
of plaintiff, with the resulting tendency to injure 
the confidence of the public in plaintiff. To protect 
itself against this imminent and irreparable injury 
from the illegal actions of defendants, plaintiff is 
entitled in this proceeding to injimctive relief against 
the publicizing of any information from reports of 
bank examiners which have been secured or which 
may be secured by defendants. 

Wherefore, plaintiff demands that the court ad¬ 
judge and declare: 

1. That neither the defendants nor any of them 
have the right by subpoena or otherwise to secure 
possession of, access to or to examine the books and 
records of plaintiff for the purpose of investigating 
plaintiff’s financial condition or plaintiff’s account¬ 
ing practices or banking operations. 

2. That neither the defendants nor anv of them 
are entitled to secure access to or any information 
from any reports of any National Bank Examiner 
concerning plaintiff. 

3. That neither the defendants nor any of them 
are entitled to make public any information secured 
from any report of the National Bank Examiners 
with regard to the plaintiff. 
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4. That the defendants and each of them be tem- 

i 

porarily restrained and be preliminarily and perma¬ 
nently enjoined from issuing, enforcing, or miking 
effective, and from directing or authorizing any bther 
person to issue, enforce, or make effective, any sub¬ 
poena directed to an officer, director, or employee of 
plaintiff, or to any other person whatsoever, or [from 
taking any other steps of any kind to secure the pro¬ 
duction of books and records of plaintiff for the pur¬ 
pose of investigating the earnings, financial condition 
or business or accounting practices of plaintiff *is of 
December 31, 1936, or any other date. 

5. That defendants and each of them be tempo¬ 

rarily restrained and be preliminarily and perma¬ 
nently enjoined from securing any reports of Na¬ 
tional Bank Examiners with regard to plaintiff, and 
that defendants and each of them further be tempo¬ 
rarily restrained and be preliminarily and perma¬ 
nently enjoined from making public, issuing any sub¬ 
poenas, or basing any investigation or inquiries on 
any information which they have or may receive 
through any report of a National Bank Examiner 
with regard to plaintiff. I 

Donald R. Richberg 
William Stanley 
T. W. Dahlquist 
Charles W. Collins, 

'Attorneys for Plaintiff. 
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City of Washington, 

District of Columbia, ss: 

L. M. Giannini, being first duly sworn, on oath de¬ 
poses and says that he is President of the Plaintiff 
herein; that he has read the foregoing complaint, is 
familiar with the facts contained therein; that the 
matters alleged of his own knowledge are true and 
those alleged on information and belief he believes 
to be true. 

L. M. Giannini. 

Subscribed and sworn to before me, a Notary Pub¬ 
lic, in and for the District of Columbia, on this 16th 
day of January, 1939. 

Ruth M. Kelm, 

Notary Public, D. C. 

(Seal) My Commission Expires December 16, 1940. 

(Tr. 2-15.) 


JOINT AND SEVERAL ANSWER OF DEFENDANTS 

TO COMPLAINT. 

Filed January 27, 1939 
* * * 

Now come William O. Douglas, George C. Mathews, 
Robert E. Healy, Jerome N. Frank, Francis P. Bras- 
sor, and Henry Fitts, the defendants herein, by Ches¬ 
ter T. Lane, their attorney, and for answer to the 
complaint these defendants, and each of them sever¬ 
ally, sav as follows: 

7 •/ 
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First Defense 

The complaint fails to state any claim against the 
the defendants herein, or any of them, upon vjhich 
any relief can be granted. 

Second Defense 

This Court lacks jurisdiction of the subject matter 
of this suit in that, 

(a) the legality of the subpoenas issued by the 
Commission cannot be tested in this injunctive pro¬ 
ceeding for the reason that Section 21(c) of the 
Securities Exchange Act provides an adequate and 
exclusive statutory remedy for the adjudication of 
this question; 

(b) the plaintiff by this suit seeks by indirection 
prematurely to review preliminary and procedural 
orders of the Securities and Exchange Commission 
which are not subject to judicial review at this time; 

(c) Congress in Section 25(a) of the Securities 
Exchange Act has conferred upon certain designated 
Circuit Courts of Appeals and upon the Court of Ap¬ 
peals for the District of Columbia exclusive jurisdic¬ 
tion to review such orders of the Securities and Ex¬ 
change Commission as are reviewable; 

(d) the Federal Declaratory Judgment Act (48 
Stat. 955, as amended by 49 Stat. 1027, 28 U. S. C. Sec. 
400 [Supp. 1938]) does not authorize a court to de¬ 
clare administrative action invalid where the court- 
lacks jurisdiction under settled principles to enjoin 
such action; 

(e) and for other reasons apparent of record. 
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Third Defense 

1. Defendants deny the averments contained in the 
second and third sentences in both paragraph 3 and in 
paragraph 4 of the complaint; and defendants affirma¬ 
tively state that they, and each of them, were acting, 
with respect to all acts and conduct complained of in 
the complaint, in their respective official capacities and 
pursuant to and in accordance with the laws of the 
United States. 

2. Defendants denv the averments contained in 

•/ 

paragraph 6 of the complaint that Transamerica Cor¬ 
poration has not been in control of the plaintiff since 
July 31, 1937; defendants further affirmatively aver 
that prior to July 31, 1937, Transamerica Corporation 
owned 99.65% of the capital stock of plaintiff. 

3. Defendants are without knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the 
averments in the second and fourth sentences of para¬ 
graph 8 of the complaint, except the averment with 
respect to the requirements of Section 12(b) and Sec¬ 
tion 13(b) of the Securities Exchange Act. Defend¬ 
ants deny each and all of the averments in the last 
sentence of paragraph 8 and affirmatively aver that 
the Comptroller of the Currency has not issued any 
rules or regulations prescribing any accounting 
methods or practices for national banks and that he is 
not required by law to do so. 

4. Defendants deny each and all of the averments 
in paragraph 10 of the complaint. 

5. Defendants deny each and all of the averments 
in paragraph 12 of the complaint except the averment 
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in the second sentence that the Comptroller o 
Currency has the power and duty of examinin 
tional banks and providing the form 
of Condition” and of their “Reports of 
Dividends”, and except the averments in the 
sentence of paragraph 12. 

6. Defendants deny each and all of the ; 
of paragraph 13 of the complaint except the 
that plaintiff is a national banking association, 
fendants affirmatively aver that the reports 
national bank examiners referred to in paragrap 
of the complaint have repeatedly criticized the conduct 
of the plaintiff and its officers. Defendants affirma¬ 
tively aver that the acts and conduct of the Com^nis- 
sion complained of in the complaint do not constitute 
the exercise of visitorial power over plaintiff. In the 
alternative, defendants aver that if any of such acts 
or conduct constitute an exercise of visitorial poWer 
over the plaintiff, the exercise of such visitorial pojver 
is authorized by law. 

7. Defendants deny each and all of the avennetnts 
in paragraph 14 of the complaint except the averment 
in the second sentence thereof. 

8. The defendants deny each and all of the aver¬ 
ments of the first, second, third and sixth sentences of 
paragraph 15 and the averment in the fifth sentence 
thereof to the effect that compliance by the plaintiff 
with the Commission’s subpoenas would seriously 
hamper the plaintiff in the proper administration and 
collection of its loans. The defendants are without 
knowledge or information sufficient to form a belief 
as to the truth of the averments in the fourth sentence 
of paragraph 15. 
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9. The defendants deny each and all of the aver¬ 
ments in paragraph 16 of the complaint except the 
averment contained in the first sentence thereof. 

10. Defendants deny each and all of the averments 
in paragraph 17 of the complaint except the averments 
contained in the first and fourth sentences thereof. 

11. Defendants deny each and all of the averments 
contained in paragraph 18 of the complaint. Defend¬ 
ants affirmatively aver that neither the Secretary of 
the Treasury in furnishing information to the Com¬ 
mission nor the Commission in using such information 
has acted contrary to law, but on the contrary that 
each has acted in strict compliance with the letter and 
spirit of existing law. 

Fourth Defense 

Plaintiff has by its conduct and by its delay disabled 
itself from obtaining the relief prayed for in its com¬ 
plaint. The proceeding referred to in the complaint 
was instituted on November 22, 1938, by the order 
described in paragraph 9 of the complaint, which order 
was served on plaintiff on November 25, 1938; and 
said proceeding, by said order, was set for hearing on 
January 16, 1939. Although plaintiff had almost two 
months in which to institute this suit, it did not see 
fit to do so until January 16, 1939, the very morning 
on which the hearings in the proceeding ordered by the 
Commission were begun. 

Chester T. Lane, 

General Counsel, Securities and Exchange 
Commission, 


Attorney for Defendants. 
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Received four copies of the foregoing “Joint and 
Several Answer of Defendants to Complaint’’ this 26th 
day of January, 1939. 

William Stanley, 

One of the Attorneys for Plaintiff . 

(Tr. 15-18.) 

FINDINGS OF FACT AND CONCLUSIONS OF LAW. 

Filed February 7,1939 

* * * J 

The Couid finds the facts as follows: 

1. The Securities and Exchange Commission was 
created and established by the Securities Exchange 
Act of 1934. 

2. The defendant, William O. Douglas, is ehairrhan, 
and the defendants, George C. Mathews, Roberl| E. 
Healy and Jerome N. Frank are Commissioners of 
said Securities and Exchange Commission. The de¬ 
fendant, Francis P. Brassor, is the secretary of said 
Commission, and the defendant, Henry Fitts, is an 
officer thereof. 

3. The plaintiff, Bank of America National Trust & 
Savings Association, is a national banking association 
organized and existing under and by virtue of the 
banking laws of the United States, and has its prin¬ 
cipal place of business in the City and County of San 
Francisco, State of California. The plaintiff i^ a 
member of the Federal Reserve System and is an in¬ 
sured bank under the Federal Deposit Insurance Cor¬ 
poration. The plaintiff has outstanding capital stock 
in an amount of $50,000,000, divided into four million 
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shares of the par value of $12.50 per share, and as 
reported by it in its report of condition to the Comp¬ 
troller of the Currency, has total capital assets in ex¬ 
cess of $114,000,000. 

4. Transamerica Corporation is a corporation or¬ 
ganized and existing under and by virtue of the laws 
of the State of Delaware. 

5. During the years 1934, 1935 and 1936, and up to 
July 15, 1937, Transamerica Corporation owned, di¬ 
rectly or through a wholly-owned subsidiary, 99.65% 
of the outstanding capital stock of the plaintiff. On 
July 15, 1937, Transamerica Corporation distributed 
to its own stockholders approximately 58% of the 
shares of stock of the plaintiff thus owned by it, and 
since said date has continued to hold approximately 
42% of the outstanding capital stock of the plaintiff. 
At the present time the stock of Transamerica Cor¬ 
poration is in the hands of approximately 200,000 
stockholders, and the stock of the plaintiff, exclusive 
of the 42% held by Transamerica Corporation, is in 
the hands of approximately 144,000 stockholders. 

6. Transamerica Corporation, on August 7, 1937, 
tiled with the Securities and Exchange Commission and 
with the New York and Los Angeles Stock Exchanges 
an application for registration of 11,590,784 shares of 
its capital stock of the par value of $2 per share. 
Transamerica Corporation, on September 3, 1937, 
amended said application to include registration of 
said stock on the San Francisco Stock Exchange. 
Said application, as amended, became effective on 
September 10,1937, and since that time said stock has 


been traded on said three stock exchanges as a reg¬ 
istered stock under the Securities Exchange Act of 
1934. The shares of the capital stock of the plaintiff 
are not registered on any national securities exchange. 

7. Transamerica Corporation filed with the Secur¬ 
ities and Exchange Commission and with said three 
stock exchanges three additional amendments i}o its 
said application for registration on October 27, 1937, 
June 27,1938, and July 19, 1938, respectively. 

8. By reason of the fact that Transamerica Corpo¬ 

ration, during the years 1934, 1935 and 1936, owned 
substantially all of the capital stock of the plaintiff, 
Transamerica Corporation was required by the Secur¬ 
ities Exchange Act and by the rules of the Securities 
and Exchange Commission promulgated pursuant 
thereto, to include, and did include, in and as a palrt of 
its said application for registration, balance sheets, 
profit and loss statements and other financial informa¬ 
tion with respect to the plaintiff for said years, com¬ 
bined with similar financial information regarding the 
First National Bank in Reno and Bank of America 
(California), substantially all the capital stock of 
which was likewise owned by Transamerica Corpo¬ 
ration. I 


9. Transamerica Corporation, on June 27,1938, filed 

with the Securities and Exchange Commission an an¬ 
nual report for the year 1937, which showed ownership 
by said corporation of approximately 42% of the tbtal 
outstanding stock of plaintiff. | 

10. In the financial statements of Transamerica 
Corporation filed with said application for regisira- 
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tion the total assets of Transameriea Corporation, as 
of December 31, 1936, were carried at $176,596,016.18, 
and the investment of Transameriea Corporation in 
the capital stock of the plaintiff, as of the same date, 
was carried at $103,928,254.01, or approximately three- 
fifths of the total reported assets of Transameriea 
Corporation. In the financial statements of Trans- 
america Corporation filed with its annual report for 
the vear 1937, the total assets of Transameriea Cor- 
poration were carried, as of December 31, 1937, at 
$107,118,993.25, and the investment of Transameriea 
Corporation in the capital stock of the plaintiff, as of 
the same date, was carried at $44,608,155.35. 

11. On November 22, 1938, the Securities and Ex¬ 
change Commission issued an order instituting a pro¬ 
ceeding pursuant to Section 19(a)(2) of the Securities 
Exchange Act of 1934 to determine whether Trans- 
america Corporation has failed to comply with Sec¬ 
tion 12(b) and Section 13(a) and (b) of that Act, as 
amended, and the rules, regulations and forms promul¬ 
gated by the Commission thereunder, in the respects 
set forth in the order, and if so, whether it is neces¬ 
sary or appropriate for the protection of investors to 
suspend for a period not exceeding twelve months or 
to withdraw the registration of Transameriea Corpo¬ 
ration ’s Capital Stock, $2 par value, on the New York, 
Los Angeles, and San Francisco Stock Exchanges. 
Plaintiff herein is not a party to said proceeding. The 
order enumerates cei^ain specific statements contained 
in the application for registration and the annual re¬ 
port filed by Transameriea Corporation, and more par¬ 
ticularly in balance sheets and profit and loss state- 
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ments of Transamerica Corporation and of certain of 
its subsidiaries, including balance sheets and brofit 
and loss statements of the plaintiff (filed in combina¬ 
tion with similar statements of the First National 
Bank in Reno and Bank of America (California)), 
filed as a part of said application and of said annual 
report, which statements, the order states, the Secur¬ 
ities and Exchange Commission has reason to believe 
to be false and misleading statements of material 
facts. The order notices a public hearing to be held 
in Washington, I). C., beginning January 16, 1939, 
designates said Henry Fitts as the officer to issue sub¬ 
poenas for the purpose of such public hearing, and 
orders that the taking of testimony thereon begin on 
January 16, 1939. This order was published in the 
Federal Register for December 1, 1938, and a i'opy 
thereof was served on Transamerica Corporation not 
later than December 2, 1938, and receipted for bv| the 
Bank of America N. T. & S. A., Central Clearing 
office, 550 Montgomery Street, San Francisco, Cali¬ 
fornia. A copy of this order, Plaintiff's Exhibit 1, is 
made a part of these findings of fact as fully as if set 
out at length herein. 

12. The Secretarv of the Treasury has adopted 
regulations under Section 161 of the Revised Statutes 
of 1873 (5 U. S. C. § 22) governing the disclosure of 
information in the files of his Department. Pursuant 
to such regulations, the Secretarv of the Treasury and 
the Comptroller of the Currency have followed the 
practice for many years of making information {'un¬ 
tamed in such bank examiners’ reports available to 
other officers, agencies and departments of the Federal 





30 


government, including the Department of Justice, the 
Bureau of Internal Revenue, and receivers of national 
banks. The reports themselves have been furnished 
repeatedly to receivers of national banks, and in at 
least two instances to the Department of Justice. The 
evidence does not disclose that any such reports have 
ever been furnished to any officer, agency, or depart¬ 
ment of the Federal government for use in a public 
hearing, without the consent or approval of the na¬ 
tional bank involved, except for use in criminal pro¬ 
ceedings. 

13. The Securities and Exchange Commission, and 
representatives thereof, obtained from the Treasury 
Department, for the confidential use of the Commis¬ 
sion, reports of national bank examiners with respect 
to the plaintiff for the period from 1931 to 1938, in¬ 
clusive, and certain reports of examination of Trans- 
america Corporation. A written request for the use of 
said reports was made in a letter, dated November 17, 
1938, from William O. Douglas, as Chairman of the 
Commission, to the Secretary of the Treasury. The 
written consent of the Secretary of the Treasury to 
the confidential use thereof by the Commission is con¬ 
tained in a letter dated November 19, 1938, from him 
to William O. Douglas, Chairman of the Commission. 
Upon a further written request, under date of Novem¬ 
ber 23, 1938, by William 0. Douglas as Chairman of 
the Commission, the Secretary of the Treasury in a 
letter sent on November 25, 1938, to William 0. Doug¬ 
las, as such Chairman, consented to the public official 
use by the Commission, in the proceeding against 
Transamerica Corporation under Section 19(a)(2) of 
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the Securities Exchange Act of 1934, of such informa¬ 
tion obtained from certain specified national bank ex¬ 
aminers ? reports with respect to plaintiff, and from 
certain specified reports of examination of Trans- 
ameriea Corporation, as are or might become material 
or relevant in such proceedings. 

14. On January 10, 1939, the Securities and Ex¬ 
change Commission issued a subpoena duces tecum to 
Russell G. Smith, cashier of the plaintiff herein, 
directing him to appear at a hearing on January 16, 
1939, in the proceeding under the Commission ? s Afore¬ 
said order of November 22, 1938, and to bring with 
him and produce the books, papers and documents de¬ 
scribed therein. Said subpoena duces tecum was 
served upon him on January 12, 1939. On January 13, 
1939, the Securities and Exchange Commission issued 
a subpoena duces tecum to Louis Ferrari, vice presi¬ 
dent of the plaintiff herein, directing him to appear 
at said hearing on January 16, 1939, in said proceed¬ 
ings and to bring with him and produce all loan and 
discount records, collateral records, appraisal records, 
charged off loan and discount records, loan approval 
records, and all other records relating to numerous 
specified loans made by plaintiff, which loans were 
specifically identified in said subpoena. Said subpoena 
duces tecum was served upon him on January 13, 
1939. Said subpoena duces tecum served on Louis 
Ferrari was based solely upon information derived 
from reports of the national bank examiners furnished 
to the Securities and Exchange Commission by the 
Secretary of the Treasury. The Securities and Ex¬ 
change Commission intends to serve similar and ^up- 
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plementary subpoenas on other officers and agents of 
plaintiff herein and individuals connected with plain¬ 
tiff, which will call for additional records of plaintiff 
concerning the accounts of its borrowers and custom¬ 
ers, and by the use of all of said subpoenas the Securi¬ 
ties and Exchange Commission intends at said public 
hearing to make its own independent appraisal and 
valuation of a substantial portion of the assets of 
plaintiff and to make an investigation of the reserves 
of plaintiff on December 31, 1936. 

15. The plaintiff has been accustomed, in making 
its reports of condition to the Comptroller of the Cur¬ 
rency as required by law, to use the form furnished 
by the Comptroller for such reports. The plaintiff 
has also been accustomed, as required by law, to pub¬ 
lish portions of the reports of condition thus prepared 
by it, or information contained therein. However, the 
reports of condition thus prepared by the plaintiff, 
and by other national banks, are used by the Comp¬ 
troller of the Currency largely for statistical pur¬ 
poses. These reports are checked by the national bank 
examiners at each examination. National banks are 
examined at least twice a year by the national bank 
examiners under the direction of the Comptroller of 
the Currency, and the national bank examiners make 
a report of each such examination. Such report is 
fundamentally an appraisal of the bank’s assets. 

The Court makes the following conclusions of law: 

1. The Securities Exchange Act of 1934 confers 
upon the Securities and Exchange Commission full 
authority to institute and conduct the proceeding or¬ 
dered by it on November 22, 1938, to determine 
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whether or not the registration of the capital btock 
of Transamerica Corporation should be suspended or 
withdrawn from the stock exchanges on which it is 
listed, and in the course of this proceeding, to deter¬ 
mine the truth or falsity of the information regarding 
the plaintiff national bank which Transamerica Cor¬ 
poration has filed in its application for registration 
under said Act. 

2. The action of the Securities and Exchange Com¬ 
mission in instituting and conducting the proceeding 
referred to in paragraph 1 hereof does not constitute 
the exercise of any visitorial power over the plaintiff 
national bank. Neither the filing of a report of condi¬ 
tion prepared by the plaintiff, nor the publication of 
portions thereof as required by law, indicates thai the 
plaintiff has followed the instructions of the Comp¬ 
troller with respect to the preparation of the report, 
or that the accounting or other practices reflected by 
the report have been approved by the Comptroller. 
The Comptroller does not prescribe, and has not lfiade 
any rules or regulations or instructions which pre¬ 
scribe, any particular accounting practices or methods 
to be followed bv national banks. 

3. The action of the Securities and Exchange Com¬ 
mission in instituting and conducting the proceeding 
referred to in paragraph 1 hereof, whether or not it 
be deemed an exercise of visitorial power, does not 
conflict with any of the powers conferred exclusively 
upon the Comptroller of the Currency, the Federal 
Reserve Board or the Federal Deposit Insurance Cor¬ 
poration, and the Securities and Exchange Comn|us- 
mission has the lawful right, at the public hearing to 
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be held pursuant to said order, in investigating and 
determining the truth or falsity of the statements 
made by Transamerica Corporation in its application 
for registration and annual report, to make an inde¬ 
pendent appraisal of the assets of plaintiff and to 
make an investigation of the reserves of plaintiff on 
December 31, 1936. 

4. The reports of examination of national banks 
submitted by national bank examiners to the Comp¬ 
troller of the Currency become records of the Treas¬ 
ury Department and are in the custody of the Secre¬ 
tary of the Treasury. The Securities and Exchange 
Commission had the lawful right to request, obtain, 
and make public official use of information contained 
in, and the Secretarv of the Treasure had the lawful 
right to fumish for such purposes, reports of the 
national bank examiners relating to the plaintiff na¬ 
tional bank which are in his custody. 

5. The action of the Securities and Exchange Com¬ 
mission in instituting and conducting the proceeding 
referred to in paragraph 1 hereof is not made unlaw¬ 
ful by reason of being in part based upon information 
derived from reports of the national bank examiners 
furnished to the Securities and Exchange Commission 
by the Secretary of the Treasury. 

6. Subpoenas to require testimony or the produc¬ 
tion of records, issued by the Securities and Exchange 
Commission or bv anv member or officer thereof in 
the course of the above-mentioned proceeding to de¬ 
termine the truth or falsity of information regarding 
the plaintiff national bank filed by Transamerica Cor¬ 
poration in its application for registration, are not 
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made unlawful by reason of the fact that the plaintiff 
is a national bank; nor are such subpoenas ma^e un¬ 
lawful by reason of being based upon information 
derived from reports of national bank examiners fur¬ 
nished to the Securities and Exchange Commission by 
the Secretary of the Treasury. The books, papers and 
documents required to be produced by the within men¬ 
tioned subpoenas duces tecum served on Russell G. 
Smith and Louis Ferrari, respectively, are relevant 
and material to the inquiries in said proceeding tm^ er 
the Commission’s aforesaid order of November 22, 
1938. 

7. The defendants were acting, with respect to the 
acts and conduct complained of in the complaint? in 
their respective official capacities and pursuant to and 
in accordance with the laws of the United States. 

8. The plaintiff has not suffered, and will not 
suffer, any irreparable injury by reason of the Com¬ 
mission’s aforesaid order of November 22, 1938, or bv 

* 

reason of the proceedings thereunder or by reason of 
the issuance or enforcement of the aforesaid sub¬ 
poenas in connection with said proceedings. 


9. The plaintiff’s prayer for a declaratory judg¬ 
ment and for a temporary and permanent injunction 
to restrain the defendants from issuing or enforcing 
and from directing or authorizing any other person 
to issue or enforce any subpoena directed to an officer, 
director or employee of plaintiff, or to any other per¬ 
son whatsoever, or from taking any other steps to 
secure the production of books and records of the 
plaintiff for the purpose of investigating the earnings, 
financial condition or accounting practices of the 
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plaintiff and from securing any reports of the na¬ 
tional bank examiners with regard to the plaintiff 
and from making public, issuing any subpoenas based 
on, or basing any investigation or inquiries on, any in¬ 
formation which defendants have or mav receive 

* 

through an}’ report of a national bank examiner with 
regard to plaintiff, is denied and the defendants’ mo¬ 
tion to dismiss the complaint is granted. 

10. The suit was not prematurely commenced and 
this Court, as a court of equity, has jurisdiction of the 
subject matter. 

Daniel W. O'Donoghue, 

Justice of the District Court 
of the United States for the 
District of Columbia. 

Dated, February 7th, 1939. 

(Tr. 18-26.) 

Judgment 

Filed February 7, 1939 
* * * 

This cause having come on to be finally heard upon 
the pleadings and evidence introduced in open court, 
and the arguments of counsel for all parties, it is by 
the Court this 7th day of February, 1939, 

ADJUDGED that the relief prayed for in the com¬ 
plaint is denied and the plaintiff's complaint be and 
the same is herebv finallv dismissed. 

V * 

Daniel W. O’Donoghue, 

Justice of the District Court 
of the United States for the 
District of Columbia. 

February 7, 1939 
(Tr. 26-27.) 
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For Immediate Release Friday, November 25, il938 

Securities and Exchange Commission 
Washington 

Securities Exchange Act of 1934 
Release No. 1950 

United States of America I 

Before the Securities and Exchange Commission 

At a regular session of the Securities and Exchange 
Commission, held at its offices in the City of Wash¬ 
ington, JD. C., on the 22nd day of November, 4- D., 
1938. - 

File No. 1-2964 J 

In the Matter of Proceeding under Section 19(a|)(2) 
of the Securities Exchange Act of 1934 as 
amended, to determine whether the registration of 
Transamerica Corporation Capital Stock, $2 
Par Value should be suspended or withdrawn. 

I 

ORDER FOR HEARING AND DESIGNATING OFFICER 
TO TAKE TESTIMONY. j 

It appearing to the Commission that Transamerica 


Corporation is the issuer of capital stock, $2 |par 
value, and that said Transamerica Corporation Reg¬ 
istered 11,590,784 shares of such stock on the New 
York Stock Exchange, the Los Angeles Stock Jpx- 
change, and, by amendment, on the San Francisco 
Stock Exchange, all national securities exchanges, | by 
filing on or about August 7, 1937, an application on 
Form 24 signed for the Corporation by John fM. 
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Grant, President, with the said exchanges and with 
the Commission pursuant to Section 12(b) of the 
Securities Exchange Act of 1934, as amended, and 
pursuant to Rule JB1 (now Rule X-12B-1) as 
amended promulgated by the Commission thereunder, 
which application became effective September 10, 
1937; and 

The Commission having reasonable grounds to be¬ 
lieve that Transamerica Corporation has failed to 
comply with the provisions of Section 12(b) of the 
Securities Exchange Act of 1934, as amended, the 
rules, regulations, Form 24 and the instructions 
thereto, promulgated by the Commission thereunder, 
in that the application for registration on Form 24 
and the amendments thereto, filed by said Corporation 
contain false and misleading statements of material 
facts, including financial statements of said Corpo¬ 
ration and its subsidiaries, which do not correctly 
reflect the true financial condition of the Corporation 
and its subsidiaries, all as hereinafter more particu¬ 
larly set forth; 

The false and misleading statements which the 
Commission has reasonable grounds to believe exist in 
the application on Form 24 and the amendments 
thereto being more particularly as follows: 

I. Item 4(b) and Item 11, Col. G call for certain 
information with respect to all parents of the regis¬ 
trant. The instructions to Form 24 define the term 
“parent” to include a person in control of the reg¬ 
istrant and the term “control” is defined to mean 
“the possession, direct or indirect, of the power to 
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direct or cause the direction of the management and 
policies of a person, whether through the ownership 
of voting securities, by contract, or otherwise”. 

The Commission has reasonable grounds to believe 
that in 1934 general proxies, to remain in full force 
and effect, unless revoked, for a term of seven years, 
were delegated to a committee composed of A|. P. 
Giannini, John M. Grant and L. M. Giannini, that 


such proxies were voted at the annual meeting of 
stockholders on March 29, 1934, and were in ejffect 
at the date of the application on Form 24, and that 
at such date these proxies conferred upon A. P. 
Giannini, John M. Grant and L. M. Giannini the 
power to direct the management and policies of the 
registrant. It therefore appears to the Commission 
that the failure in Item 4(b) and Item 11, Col. (jr to 
disclose the committee composed of A. P. Gianpini, 
John M. Grant and L. M. Giannini as a parent of 
the registrant constitutes an omission of a material 
fact. 


II. Item 28 and Item 29 call for information with 
respect to the remuneration paid by the registrant 
and its subsidiaries to certain of its officers, directors 
and employees. | 


The Commission has reasonable grounds to believe 
that on January 20, 1930, the sum of $1,400,000 was 
placed on the books of Bankitaly Company of 
America (then a subsidiary of Transamerica Corpo¬ 
ration) to the credit of A. P. Giannini; that of tljiis 
$1,400,000 all but $792,000 had been paid to A. jP. 
Giannini, by September, 1931, at which time counsel 


40 


for the then existing management of Transamerica 
Corporation advised that further payment would be 
illegal; that thereafter subsequent to the change in 
management in 1932, A. P. Giannini withdrew from 
the balance of $792,000 the following sums: 

1932 — $134,826.58 

1933 — 132,896.92 

1934 — 100,596.24 

1935 — 251,952.03 

1936 — 65,914.28 

It appears to the Commission that the failure to 
disclose these facts in Items 28 and 29 renders reg¬ 
istrant’s response to these items materially misleading. 

III. With respect to the “Balance Sheet” of 
Transamerica Corporation as of December 31, 1936: 

A. In Schedule VI the figure $1,171,714.56 is set 
forth as a charge to “Paid-In Surplus” in 1936 un¬ 
der the caption “Charge resulting from cancellations 
and redistribution of capital stock”. 

The Commission has reasonable grounds to believe 
that of this amount $1,124,724.78 represents commis¬ 
sions and other monies paid by Transamerica Corpo¬ 
ration to Associated American Distributors, Inc. (at 
that time a wholly-owned subsidiary of Inter-Con¬ 
tinental Corporation which was itself a wholly-owned 
subsidiary of Transamerica Corporation), in connec¬ 
tion with the following activities: 

From 1934 to April 1937, Associated American Dis¬ 
tributors, Inc. engaged in the business of soliciting 
orders to purchase Transamerica Corporation stock 





41 


on the various stock exchanges on which such stock 
was listed. It does not appear that in any casp As¬ 


sociated American Distributors, Inc. solicited orders 
for the purchase of capital stock held by Transanierica 
Corporation. The solicitations were effected by ipeans 
of contracts entered into by Associated American] Dis¬ 
tributors, Inc. with independent dealers and through 
a large number of salesmen employed directly by As¬ 
sociated American Distributors, Inc. Associated 
American Distributors, Inc. paid commissions to the 
dealers and to its salesmen for the orders obtained 
and, to encourage retention of the stock so purchased, 
additional commissions were paid in proportion to 
the duration of “placements”. To support thesi ac¬ 
tivities, Transamerica Corporation paid the following 
amounts to Associated American Distributors, Inc.: 
In 1934, $336,857; in 1935, $891,202.17; in 1936, $1,- 
124,724.78. These payments were treated by Asso¬ 
ciated American Distributors, Inc. as current ehrn- 
ings and were set up on its books as income in the 
years received. 

In the light of the facts set forth above, it appears 
to the Commission that the commissions and other 
monies paid to Associated American Distributers, 
Inc., in the amount of $1,124,724.78 in 1936, represent 
a current expense properly chargeable to profit and 
loss and that registrant’s treatment of this item as a 
charge to “Paid-In Surplus” and its failure to re¬ 
flect this item as a current expense with a consequent 


reduction in “Earned Surplus” renders the “bal¬ 
ance Sheet” and Schedule VI materially misleading. 
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IV. With respect to the “Profit and Loss State¬ 
ment” of Transamerica Corporation: 

A. Schedule VI sets forth as charges to “Paid-In 
Surplus” under the caption “Charge resulting from 
cancellations and redistribution of capital stock” the 
figures $495,152.72 in 1934, $891,202.17 in 1935 and 
$1,171,714.56 in 1936. 

The Commission has reasonable grounds to believe 
that of these figures $336,857 in 1934, $891,202.17 in 
1935, and $1,124,724.78 in 1936 represent commissions 
and other monies paid by Transamerica Corporation 
to Associated American Distributors, Inc. (then a 
wholly-owned subsidiary of Inter-Continental Cor¬ 
poration which was itself a wholly-owned subsidiary 
of Transamerica Corporation) in connection with the 
activities described above in paragraph III-A. In 
the light of the facts and for the reasons set forth 
above in paragraph III-A, it appears to the Commis¬ 
sion that registrant’s treatment of these items renders 
the profit and loss statements for 1934, 1935, and 
1936 materially misleading. 

V. With respect to the “Balance Sheet” of Inter- 
America Corporation as of December 31, 1936: 

A. Under the caption “Reserves—For liability and 
possible loss under outstanding contract of guaranty”, 
and in Schedule V relating to additions and charges 
to “Reserves”, there is set forth the figure $9,302,- 
381.82. The accompanying note states that this 
amount relates to a contract of guaranty given to 
Bank of America N. T. and S. A. in connection with 
certain assets of the Bank. 
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The Commission has reasonable grounds to be¬ 
lieve that certain facts having a material bearing on 
this matter are as follows: 

In 1931, in the course of an examination of ^ank 
of America N. T. & S. A., the national bank ex¬ 
aminers classified certain assets of the Bank in the 
face amount of approximately $35,214,000 as lbsses 
and doubtful accounts of such unsatisfactory char¬ 
acter as to require their elimination from the Batik’s 
balance sheet. Under three contracts dated Jun^ 26, 
1931, December 31,1931, and February 13, 1932, Bank 
of America N. T. & S. A. and Corporation of America 
(both of which were at that time 99.65% owned by 
Transamerica Bank Holding Company, itself a 
wholly-owned subsidiary of Transamerica Corpora¬ 
tion), entered into agreements which provided jhat 
Bank of America N. T. & S. A. ‘‘agrees to sell, tr^ns- 

i 

fer and set over and does hereby sell, transfer imd 
set over to the Corporation, and the Corporation 
agrees to purchase and does hereby purchase from 
the Bank” all such assets. As consideration for these 
assets, Corporation of America agreed to pay the face 
amount of $35,214,000. To secure performance Cor¬ 
poration of America pledged with the Bank the assets 
purchased together with additional collateral. Cor¬ 
poration of America failed to give effect on its bot>ks 
to the assets acquired by these contracts of purchase 
and sale or to reflect any direct liability thereunder, 
but apparently treated the obligation arising linger 
the contracts as a guaranty by setting up a reserve 
from capital surplus in an amount approximately 
equal to the aggregate purchase price under the con¬ 
tracts. 
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In 1933, the three contracts were transferred to 
Transamerica Bank Holding Company, and Trans- 
america Bank Holding Company by a resolution of 
its Board of Directors, dated August 30, 1933, agreed 
to “assume all of the obligations of Corporation of 
America under those three certain contracts between 
said Corporation of America and Bank of America 
N. T. & S. A.” In connection with this transfer, Cor¬ 
poration of America eliminated the reserve set up to 
cover its obligation under the contracts, then aggre¬ 
gating approximately $34,994,376.57, and a reserve in 
the same amount appeared on the books of Trans¬ 
america Bank Holding Company. At a “Special 
Stockholders' Meeting" on April 20, 1935, the name 
of Transamerica Bank Holding Company was changed 
to Inter-America Corporation. From time to time 
Bank of America N. T. & S. A. reduced the item set 
up on its books to reflect the obligation of Inter- 
America Corporation under the three contracts by a 
write-up of unrelated assets and by various other 
means as set forth below under paragraphs VII to 
XI, and XV to XVII, both inclusive. 

In the light of the facts set forth, it appears to the 
Commission that the items “Reserves—For liability 
and possible loss under outstanding contract of guar¬ 
anty" together with the accompanying note, Schedule 
V, and the “Balance Sheet" are materially mislead¬ 
ing: 

1. In treating the contracts described and the ob¬ 
ligation of Inter-America Corporation thereunder as 
a guaranty rather than as a purchase and sale which 
should have been recorded by setting up the assets 
purchased with a corresponding direct liability for 
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the purchase price and, in view of the character of 
the assets, a reserve for the losses which woulp be 
borne by Inter-America Corporation; 

2. In that the amount set up as “Reserves’* for 
this obligation does not reflect the true amount of 
the liability due nor the possible losses under the 
contracts; 

3. In the use of the term “recoveries” in Schedule 
V as charges to the “Reserve” originally set up to 
cover Inter-America’s obligation under the three con¬ 
tracts, in that the term “recoveries” fails to indicate 
and falsifies the true nature of the reduction of Inter- 
America’s obligation by conveying the impressiop of 
actual cash recoveries on assets written down, whereas 
in fact the “recoveries” were accomplished by the 
write-up by Bank of America N. T. & S. A. of urire- 
lated assets as set forth below in paragraphs VO to 
XI and XV to XVII, both inclusive. 

VI. With respect to the “Balance Sheet” of 


Transamerica General Corporation as of December 
31, 1936: 

’ I 

A. Under the caption “Investments in Securities 
of Affiliates” and in Schedule II there is set forth 
the figure $8,982,180.20 as the carrying value of the 
investment in the capital stock of Banca d’America 


e d’Italia. 

The Commission has reasonable grounds to believe 
that certain restrictions imposed by the Italian Gov¬ 
ernment upon the transfer of any profits or othpr 
funds from Italy to any other country materially ajf- 
fects this investment. It therefore appears to the 
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Commission that it is materially misleading to set 
forth the figure $8,982,180.20 as the carrying value 
of the investment in the capital stock of Banca 
d’America e d’Italia without indicating the effect that 
the restrictions referred to above may have upon the 
investment. 

VII. With respect to the “Combined Report of 
Condition” of Bank of America N. T. & S. A., First 
National Bank in Reno, Bank of America (Cali¬ 
fornia) as of December 31, 1936: 

A. The item “Loans and discounts” under 
“Assets” and in Schedule E is stated to be $539,899,- 
100.65. This figure includes, among other things, loans 
in the amount of $304,674,551.73 on “farm lands” and 
“other real estate”. 

The Commission has reasonable grounds to believe 
that the item of $539,899,100.65 includes estimated 
losses and doubtful accounts aggregating in excess of 
$8,000,000 and slow accounts in excess of $125,000,000 
held by Bank of America N. T. & S. A. Registrant 
has failed to disclose these losses, doubtful items and 
slow accounts in the “Report of Condition”, either in 
Schedule E or elsewhere in the registration statement, 
has failed to provide any reserve for such losses and 
doubtful accounts, and, in the supplementary data 
furnished in accordance with paragraph 1(5) of the 
instructions as to financial statements in the instruc¬ 
tion book for Form 24, has affirmatively stated that 
there are no losses on loans and discounts not pro¬ 
vided for. 
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B. “United States Government obligations, direct 

and/or fully guaranteed” and “Other bonds, ^tocks 
and securities” are set forth under “Assets” ahd in 
Schedule F and Schedule G at $478,019,771.38 and 
$175,078,108.60, respectively. The Commission has 
reasonable grounds to believe that these items include 
United States Government and Municipal securities 
held by Bank of America N. T. & S. A. which were 
written up in 1935 and 1936 to the extent of approxi¬ 
mately $14,000,000 and which at the date of the i‘Re¬ 
port of Condition” included an unrealized apprecia¬ 
tion of approximately $9,000,000. The registrant has 
failed to disclose this fact in either Schedule F, Sched¬ 
ule G, the supplementary data furnished in accord¬ 
ance with paragraph 1(5) of the instruction lf>ook 
for Form 24, or elsewhere in the registration state¬ 
ment. I 

C. The only provision for a reserve, captioned ^Re¬ 
serve for contingencies”, is set at $2,049,928.01. The 
Commission has reason to believe that $1,971,058.48 
of this figure is applicable to Bank of America NL T. 
& S. A., and that of this $1,971,058.48, approximately 
$1,460,000 is a reserve for self-insurance. The Com¬ 
mission further has reason to believe that this re¬ 
serve is misleading because of its inadequacy: 

1. In failing to provide for losses and doubtful 
accounts of Bank of America N. T. & S. A. other than 


loans on “farm lands” and “other real estate” in¬ 
cluded in the “Assets” to the extent of approximately 
$ 8 , 000 , 000 ; 
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2. In failing to provide sufficient reserves for the 
$304,674,551.73 of loans on “farm lands” and “other 
real estate”; 

3. In failing to provide for losses on real estate 
other than bank premises held by Bank of America 
N. T. & S. A. to the extent of approximately 
$1,600,000; 

4. In failing to provide sufficient depreciation for 
bank premises, furniture, and fixtures of Bank of 
America N. T. & S. A.; 

5. In failing to provide for losses on bonds and 
other securities held by Bank of America N. T. & S. 
A. to the extent of approximately $400,000 and for 
losses on other asset items to the extent of approxi¬ 
mately $300,000. 

D. “Undivided profits—net” is set forth at $22,- 
503,612.05. The Commission has reasonable grounds 
to believe that this figure is false and misleading: 

1. In that it includes approximately $9,000,000 of 
unrealized appreciation resulting from the $14,- 
000,000 write-up in 1935 and 1936 of United States 
and Municipal securities held by Bank of America 
N. T. & S. A.; 

2. In failing to include a reserve for losses and 
doubtful accounts, losses on real estate, depreciation 
of bank premises, furniture and fixtures of Bank 
of America N. T. & S. A. and losses on securities 
and other assets in excess of $13,000,000; 

3. In that the total of (1) and (2) would wipe 
out that portion of the “Undivided profits—net” 
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which may be attributed to Bank of America N. T. 
& S. A. and would require a reduction of the ^sur¬ 
plus’ 7 account of Bank of America N. T. &. S. \A. 

VIII. With respect to the “Combined Report of 
Earnings and Dividends” for Bank of America N. T. 
& S. A., First National Bank In Reno and Ban^ of 
America (California): 

A. For the year ended December 31, 1935: 

1. The items “Recoveries on bonds, stocks and 
other securities” and “Profits on securities sold”, are 
stated to total $14,942,992.67. The Commission has 
reason to believe that this figure includes unrealized 
appreciation of approximately $7,000,000 resulting 
from an approximately $8,000,000 write-up in i.935 
of United States Government and Municipal securi¬ 
ties held by Bank of America N. T. & S. A., andj, in 
addition, includes a substantial amount of unrealized 
appreciation resulting from the write-up of certain 
Transamerica Corporation stock held by Bank of 
America N. T. & S. A. as collateral for written off 
loans, and that the inclusion of this unrealized ap¬ 
preciation as income is false and misleading; 

2. The provision for loss and depreciation on 
“banking house, furniture and fixtures” is set at $1,- 
055,223.40. The Commission has reason to believe 
that this figure is inadequate; 

3. The deficiencies set forth in (1) and (2) are 
reflected in the statement of net profits and undivided 
profits and render these items false and misleading to 
an amount in excess of $7,000,000. It appears that 
the dividends paid in 1935 by Bank of America N. T. 
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& S. A. were more than $3,500,000 in excess of its 
actual current earnings. 

- B. For the year ended December 31, 1936: 

1. The item “Recoveries on bonds, stocks and 
other securities ?J is stated to be $6,309,400.26. The 
Commission has reasonable grounds to believe that 
this figure includes unrealized appreciation of ap¬ 
proximately $2,000,000 resulting from a $6,000,000 
write-up in 1936 of United States Government and 
Municipal securities held by Bank of America N. T. 
& S. A., and, in addition, includes a substantial 
amount of unrealized appreciation resulting from the 
write-up of certain Transamerica Corporation stock 
held by Bank of America N. T. & S. A. as collateral 
for written off loans, and that the inclusion of this 
unrealized appreciation as income is false and mis¬ 
leading; 

2. The report of earnings and dividends further 
appears misleading in that no provision from earn¬ 
ings has been made for doubtful accounts and un¬ 
collectible foreign credits held by Bank of America 
N. T. & S. A. which the Commission has reasonable 
grounds to believe aggregated approximately 
$3,700,000; 

3. The provision for losses and depreciation on 
“banking house, furniture and fixtures” is set at 
$1,082,748.86. The Commission has reasonable 
grounds to believe that this figure is inadequate. 

4. The deficiencies set forth in (1), (2) and (3) 
are reflected in the statement of net profits and un- 
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divided profits and render these items false and mis¬ 
leading to an amount in excess of $6,000,000. It ap¬ 
pears that the dividends paid in 1936 by Bank of 
America N. T. & S. A. were more than $1,500,000 in 
excess of its actual current earnings. 

IX. With respect to the “Balance Sheet v of Cali¬ 
fornia Lands, Inc., as of December 31, 1936: 

A. Schedule VII relating to “Surplus'’ sets forth 
as an addition to “Earned Surplus” under the cap¬ 
tion “Profit on sale of assets purchased from affiliate” 
the sum of $297,918.26. The accompanying note states 
that this amount represents the excess of realization 
over the cost to California Lands, Inc. of an un¬ 
divided one-half interest in certain notes, parts of 
notes, deficiency judgments, etc., theretofore writjten 
off on the books of Bank of America N. T. & S.| A. 
and purchased from the Bank by Inter-America Cor¬ 
poration and from Inter-America Corporation by 
California Lands, Inc. 

I 

The Commission has reason to believe that certain 
facts having a material bearing on this matter hre 
as follows: 

On February 1, 1933, Bank of America N. T. & S. 
A. sold to Corporation of America (both of which 
were at this time 99.65% owned by Transamertca 
Bank Holding Company, itself a wholly-owned sub¬ 
sidiary of Transamerica Corporation), for a consid¬ 
eration of $250,000, all of the Bank’s charged off 
assets, including those to be charged off up to July 
1, 1933. This agreement was transferred for the 
same consideration to Transamerica General Corpp- 
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ration and then to Transamerica Bank Holding Com¬ 
pany (both wholly-owned subsidiaries of Transamer¬ 
ica Corporation). On January 2, 1934, Bank of 
America N. T. & S. A. sold to Transamerica Bank 
Holding Company for a consideration of $50,000 all 
of the assets of the Bank charged off from July 1, 
1933, to July 1, 1937. At a special stockholders’ meet¬ 
ing on April 20, 1935, the name of Transamerica 
Bank Holding Company was changed to Inter-Amer¬ 
ica Corporation. 

On October 1, 1936, Inter-America Corporation 
tr ans ferred the charged off assets covered by the two 
aforementioned agreements to California Lands, Inc. 
and Capital Company (both wholly-owned subsidiaries 
of Transamerica General Corporation which corpo¬ 
ration was 100% owned by Transamerica Corpora¬ 
tion) for an aggregate consideration of $500,000. 

On July 14, 1937, California Lands, Inc. and Capi¬ 
tal Company transferred these same assets less $1,- 
486,185.67 collected by Inter-America Corporation 
(for the account of California Lands, Inc. and Capi¬ 
tal Company) to Bank of America N. T. & S. A. 
for a consideration of $6,500,000. Thus, in 1937, Bank 
of America N. T. & S. A. paid $6,500,000 for a por¬ 
tion of the same assets which the Bank had originally 
sold in 1933 and 1934 for $300,000. 

As part of this same transaction, Transamerica 
Corporation entered into an agreement guaranteeing 
the Bank against loss to the extent of $6,500,000 on 
the charged off assets repurchased. 




53 


In the light of the facts set forth above, it appears 


to the Commission that the figure $297,918.26 set fprth 
in Schedule VII as “Earned Surplus’’ under the 
caption “Profit on sale of assets purchased fjrom 
affiliate”, together with the accompanying note, and 
the inclusion of this amount in the “Earned surplus— 
deficit” in the “Balance Sheet” are materially mis¬ 
leading. 

X. With respect to the “Balance Sheet” of Capi¬ 
tal Company as of December 31, 1936: 

A. Schedule VII relating to “Surplus” sets fcjrth 
as an addition to “Earned Surplus” as “Profit on 
sale of assets purchased from affiliate” the sum of 
$297,919.23. The accompanying note states that tjhis 
amount represents the excess of realization over the 
cost to Capital Company of an undivided one-half 
interest in certain notes, parts of notes, deficiency 
judgments, etc., theretofore written off on the bobks 
of Bank of America N. T. & S. A. and purchased frpm 
the Bank by Inter-America Corporation and from 
Inter-America Corporation by Capital Company. 

In the light of the facts set forth above uncj.er 
paragraph IX-A, it appears to the Commission tljat 
the figure $297,919.23 set forth in Schedule VII as 
“Profit on sale of assets purchased from affiliate” 
together with the accompanying note, and the inclu¬ 
sion of this amount as “Earned Surplus” in the 
“Balance Sheet” are materially misleading. 

It appearing to the Commission that pursuant to 
Section 13(a) and (b) of the Securities Exchange 
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Act of 1934, as amended, and Rules KA1 and KA2 
(now Rules X-13A-1 and X-13A-2) promulgated by 
the Commission thereunder, Transamerica Corpora¬ 
tion filed on or about June 27, 1938, its annual re¬ 
port on Form 24-K for the fiscal year ended De¬ 
cember 31, 1937, signed for the Corporation by John 
M. Grant, President; and 

The Commission having reasonable grounds to be¬ 
lieve that said Transamerica Corporation has failed 
to comply with the provisions of Section 13(a) and 
(b) of the Securities Exchange Act of 1934, as 
amended, the rules, regulations, Form 24-K and the 
instructions thereto, promulgated by the Commission 
thereunder, in that the annual report on Form 24-K 
filed by said Transamerica Corporation contains false 
and misleading statements of material facts including 
financial statements of said Transamerica Corporation 
and its subsidiaries, which do not correctly reflect 
the true financial condition of the Corporation and 
its subsidiaries, all as hereinafter more particularly 
set forth; 

The false and misleading statements which the Com¬ 
mission has reasonable grounds to believe exist in the 
annual report referred to above being more particu¬ 
larly as follows: 

XI. With respect to the “Balance Sheet” of 
Transamerica Corporation as of December 31, 1937: 

A. Note B referring to the items captioned “Mar¬ 
ketable Securities” and “Investments in Securities 
of Affiliates” states that securities having a market 
value of $1,338,835 and investments in securities of 
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affiliates having a carrying value of $5,636,576.32 were 
pledged as security “ (1) in connection with a contract 
of guarantee and (2) on an option to purchase certain 
securities'’. Note I referring to “Contingent Liabili¬ 
ties” states that “At December 31, 1937, the Corpora¬ 
tion was reported as being contingently liable [hie] 
under certain conditions of contract in the amouitt of 
$5,838,123.74”. 

1. The Commission has reasonable grounds tq be¬ 
lieve that certain additional facts having a material 
bearing on the “contract of guarantee” referred to 
in Note B are as follows: 


In connection with the transactions described aqove 
under paragraph IX-A, in which a portion of the 
charged off assets of Bank of America N. T. & S. A., 
originally sold by the Bank in 1933 and 1934 for an 
aggregate consideration of $300,000, were repurchased 
by the Bank on July 14, 1937, from California Larjds, 
Inc. and Capital Company for a consideration of 
$6,500,000, Transamerica Corporation entered into an 
agreement guaranteeing the Bank against loss to ihe 


extent of $6,500,000 on the assets repurchased. The 
reference in Notes B and I to a “contract of guar¬ 
antee” apparently refers to this agreement. 

In the light of the facts set forth above in this para¬ 
graph and in paragraph IX-A, and in the light of the 
apparent disparity between the actual value of the 
assets repurchased by the Bank and the amount of 
recovery guaranteed by Transamerica Corporation, it 
appears to the Commission that Notes B and I and the 
“Balance Sheet” are grossly inadequate to reflect tjie 
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nature of Transamerica *s obligation under the contract 
of guarantee. 

2. The Commission has reasonable grounds to be¬ 
lieve that certain additional facts having a material 
bearing on the “option to purchase certain securities’’ 
referred to in Note B are as follows: 

In July, 1937, Bank of America N. T. & S. A. pur¬ 
chased from Transamerica Corporation 56,600 shares 

of stock of National Citv Bank at the then market 

* 

price of $48 per share. It appeal’s that the stock pur¬ 
chased was set up on the books of Bank of America 
N. T. & S. A. at $2,716,800, the purchase price, and 
that payment was made by crediting $2,716,800 to 
Inter-America Corporation to reduce by that amount 
the balance of the $35,214,000 obligation originally 
undertaken by Inter-America Corporation under the 
circumstances set forth in paragraph V-A. As part of 
the contract of purchase and sale of National City 
Bank stock, Transamerica Corporation agreed to re¬ 
purchase the stock at $48 per share over a period of 
5 years at the rate of 11,320 shares each year, and 
pledged an additional block of 18,400 shares to secure 
this agreement. It further appears that on December 
31, 1937, the market value of National City Bank 
stock was approximately $27 per share. The reference 
in Note B to “an option to purchase certain securi¬ 
ties” apparently relates to this transaction. 

It appears to the Commission that the foregoing 
transaction was a device employed in an attempt to 
reduce or eliminate the balance of the obligation origi¬ 
nally undertaken by Inter-America Corporation, and 
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that the designation and treatment of this transaction 
as an “option’ 7 and the failure to disclose the addi¬ 
tional information set forth above and the circum¬ 
stances surrounding this transaction render Notes B 
and I and the “Balance Sheet 77 materially misleading. 

B. In Schedule VIII the figure $444,000 is set 
forth as a charge to “Paid-In Surplus 77 in 1937 under 
the caption “Contribution to Associated American 


Distributors (Incorporated) in connection with redis¬ 
tribution of capital stock 77 . 

The Commission has reasonable grounds to believe 
that this amount represents commissions and other 
monies paid by Transamerica Corporation to Asso¬ 
ciated American Distributors, Inc. (then a wholly- 
owned subsidiary of Inter-Continental Corporation 
which was a wholly-owned subsidiary of Transamerica 
General Corporation, itself a wholly-owned subsidiary 
of Transamerica Corporation), in connection with the 
activities described above in paragraph III-A. 

In the light of the facts and for the reasons set forth 
above in paragraph III-A, it appears to the Commis¬ 
sion that registrant’s treatment of this item renders 
the “Balance Sheet 77 and Schedule VIII materially 
misleading. 

XII. With respect to the “Profit and Loss State¬ 
ment 77 of Transamerica Corporation: | 

A. In Schedule VIII the figure $444,000 is ^et 
forth as a charge to “Paid-In Surplus” in 1937 under 
the caption “Contribution to Associated American 
Distributors (Incorporated) in connection with redis¬ 
tribution of capital stock”. 


58 


The Commission has reasonable grounds to believe 
that this amount represents commissions and other 
monies paid by Transamerica Corporation to Asso¬ 
ciated American Distributors, Inc. (then a wholly- 
owned subsidiary of Inter-Continental Corporation 
which was a wholly-owned subsidiary of Transamerica 
General Corporation, itself a wholly-owned subsidiary 
of Transamerica Corporation), in connection with the 
activities described above in paragraph 111-A. 

In the light of the facts and for the reasons set forth 
in paragraph lll-x\, it appears to the Commission that 
registrant’s treatment of this item renders the “Profit 
and Loss Statement" and Schedule VIII materially 
misleading. 

XIII. With respect to the “Balance Sheet" of 
Inter-America Corporation as of June 30, 1937: 

A. Under the caption “Reserves—For liability and 
possible loss under outstanding contract of guaranty”, 
and in Schedule VI relating to additions and charges 
to “Reserves”, there is set forth the figure 
$8,561,099.82. 

In the light of the facts set forth above under para¬ 
graph V-A, it appears to the Commission that the 
items “Reserves—For liability and possible loss under 
outstanding contract of guaranty”, Schedule VI, and 
the “Balance Sheet” are materially misleading: 

1. In treating the contracts described in paragraph 
V-A and the obligation of Inter-America Corporation 
thereunder as a guaranty rather than as a purchase 
and sale which should have been recorded by setting 
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up the assets purchased with a corresponding direct 
liability for the purchase price, and, in view of the 
character of the assets, a reserve for the losses Which 
would be borne by Inter-America Corporation; 

2. In that the amount set up as “Reserves” for this 
obligation does not reflect the true amount of the lia¬ 
bility due nor the possible losses under the contracts; 

3. In the use of the term “recoveries” in Schedule 
VI as charges to the “Reserves” originally set u^> to 
cover Inter-America’s obligation under the three con¬ 
tracts, in that such term fails to indicate the true 
nature of the reduction of Inter-America's obligation. 


XIV. With respect to the “Balance Sheet’] of 
Transamerica General Corporation as of Decembeij 31, 
1937: 

A. Under the caption “Investments in Securities 
of Affiliates—Banks” there is set forth the figure 
$9,374,148.06. Tn Schedule II it is stated that the in- 
vestment in the capital stock of Banca d'Amerida e 
d'Italia is carried on the balance sheet at the amount 
of $8,982,321.85. 

! 

In the light of the facts set forth above under para¬ 
graph VI-A, it appears to the Commission that it is 
materially misleading to set forth the figure $8,982,- 
321.85 as the carrying value of the investment in the 
capital stock of Banca d’America e d’ltalia without 
indicating the effect that the restrictions referred to 
in paragraph VI-A may have upon this investment. 

XV. With respect to the “Balance Sheet” of Cali¬ 
fornia Lands, Inc., as of December 31,1937: 
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A. Schedule IX relating to “Surplus’ 7 sets forth 
as an addition to “Earned Surplus” under the cap¬ 
tion “Profit on sale of assets purchased from affiliate” 
the sum of $3,595,120.54. The accompanying note 
states that of this amount $345,120.54 represents the 
excess of realization over the cost to California Lands, 
Inc. of an undivided one-half interest in certain notes, 
parts of notes, deficiency judgments, etc., theretofore 
written off on the books of Bank of America N. T. & 
S. A. and purchased from the Bank by Inter-America 
Corporation and from Inter-America Corporation by 
California Lands, Inc., and that the remaining 
$3,250,000 represents the share of California Lands, 
Inc. in $6,500,000, which on July 14, 1937, Bank of 
America N. T. & S. A. agreed to pay to California 
Lands, Inc. and Capital Company for the right to 
future recoveries on these same assets. The note 
further states that in connection with this purchase 
Transamerica Corporation entered into an agreement 
whereby it guaranteed that the Bank would recover 
the amount of $6,500,000 at an annual rate of 
$1,300,000. 

In the light of the facts set forth above under para¬ 
graph IX-A, it appears to the Commission that the 
figure $3,595,120.54 set forth in Schedule IX as 
“Earned Surplus” under the caption “Profit on sale 
of assets purchased from affiliate” together with the 
accompanying note, and the inclusion of this amount 
as “Earned Surplus” in the “Balance Sheet” are 
materially misleading. 

XVI. With respect to the “Balance Sheet” of 
Capital Company as of December 31, 1937: 
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A. Schedule IX relating to “Surplus” sets forth 
as an addition to “Earned Surplus” under the caption 
“Profit on sale of assets purchased from affiliate” the 
sum of $3,595,119.56. The accompanying note states 
that of this amount $345,119.56 represents the excess 
of realization over the cost to Capital Company of an 
undivided one-half interest in certain notes, parts of 
notes, deficiency judgments, etc., theretofore written 
off on the books of Bank of America N. T. & S. A. and 
purchased from the Bank by Inter-America Corpora¬ 
tion and from Inter-America Corporation by Capital 
Company, and that the remaining $3,250,000 repre¬ 
sents the share of Capital Company in $6,500,000 
which on July 14,1937, Bank of America N. T. & p. A. 
agreed to pay to California Lands, Inc. and Capital 
Company for the right to future recoveries on these 
same assets. The note further states that in connection 
with this purchase Transamerica Corporation entered 
into an agreement whereby it guaranteed that the 
Bank would recover the amount of $6,500,000 at an 
annual rate of $1,300,000. 

In the light of the facts set forth above under para¬ 
graph IX-A, it appears to the Commission that the 
figure $3,595,119.56 set forth in Schedule IX as 
“Earned Surplus” under the caption “Profit on sale 
of assets purchased from affiliate” together with the 
accompanying note, and the inclusion of this amount 
as “Earned Surplus” in the “Balance Sheet” are ma¬ 
terially misleading. 

The Commission having reasonable grounds to be¬ 
lieve that Transamerica Corporation has failed to 
comply with the provisions of Section 12(b) and Sec- 
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tion 13(a) and (b) of the Securities Exchange Act of 
1934, as amended, the rules, regulations, Form 24, 
Form 24-K, and the instructions thereto, promulgated 
by the Commission thereunder, in that the application 
for registration on Form 24, the annual report on 
Form 24-K and the amendments thereto, filed bv said 
Transamorica Corporation contain financial statements 
of Transamerica Corporation and its subsidiaries, 
which do not correctly reflect the true financial condi- 
tion of Transamerica Corporation and its subsidi¬ 
aries, as hereinafter more particularly set forth: 

XVII. It appears to the Commission that the gen¬ 
eral policy of Transamerica Corporation and its sub¬ 
sidiaries with respect to the manner of creation and 
treatment of certain ‘‘reserves' ? , and the adequacy 
thereof, is improper in the following respects: 

A. In the elimination of “reserves” on the books 
of certain companies and the creation of fictitious 
“ reserves” in similar or substantially similar amounts 
on the books of other companies in the Transamerica 
group for the purpose of utilizing such “reserves" 
to absorb losses with consequent distortion of the true 
financial condition of the separate corporate entities 
and of the entire group as a whole; in particular, with 
respect to the “reserves” set up on the “Balance 
Sheets” of Transamerica General Corporation as of 
December 31, 1936, and December 31, 1937, “for real 
estate losses and contingencies of controlled affiliates” 
in the amounts of $6,861,814.19 in 1936 and $1,700,- 
505.22 in 1937, and $5,034,583.95 in 1936 and $1,168,- 
002.25 in 1937, for Capital Company and California 
Lands, Inc., respectively; 
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B. In that the amount of the reserves provided on 
the books of the various companies in the Trans- 
america group is materially inadequate; in particular, 
the “Combined Report of Condition” of Banjt of 
America N. T. & S. A., First National Bank in I^cno, 
and Bank of America (California) as of Deeembelr 31, 
1936, shows “Loans and discounts” in the amount of 
$539,899,100.65 which includes, among other things, 
loans in the amount of $304,674,551.73 on “farm 
lands” and “other real estate”. The onlv reserve in 
this “Combined Report of Condition" is designated 
as “Reserve for contingencies” and is set fortji at 
$2,049,928.01, of which approximately $1,460,000 is 
a reserve for self-insurance, leaving a balance of 
$589,928.01. In its “Balance Sheet” as of December 
31, 1936, Capital Company carried “Real Estate ijeld 
for Resale”, at $51,379,652.11, which amount repre¬ 
sented “Land, Buildings and Improvements”, and as 
of the same date, California Lands, Inc. carried “Real 
Estate and Equipment Held for Resale” at $31,3|57,- 
098.76, which amount included “Land, Buildings |md 
Improvements” at $31,335,825.76, with no reserve on 
the books of either company applicable to such assets. 
As of the same date, Occidental Life Insurance Com¬ 
pany (a wholly owned subsidiary of Transameiica 
General Corporation, itself a wholly owned subsidiary 
of Transamerica Corporation) showed on its bo|)ks 
“mortgage loans on real estate” and “balance due on 
property sold under contract” in the amounts of 
$8,175,516.57 and $3,856,986.03, respectively, with no 
reserves applicable thereto. These various items of 
loans, discounts, and investments in real estate agg^e- 
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ate $634,668,354.12, against which there is an aggre- 
ate reserve of but $589,928.01. 

In that because of the nature of the “reserves 7 ' re¬ 
ferred to above under A, it was improper to charge 
losses and expenses against such “reserves 77 ; 

D. In the treatment of losses and expenses which 
were not present at the date of a readjustment of 
accounts but resulted from events occurring subse¬ 
quent thereto as charges to certain reserves created 
at the time of such readjustment. 

XVIII. It further appears to the Commission that 
registrant, in its application for registration on Form 
24 and in its annual report for 1937 on Form 24-K, 
has failed to file financial statements for itself and its 
subsidiaries certified in accordance with the require¬ 
ments of paragraph II of the instructions as to finan¬ 
cial statements in the instruction books for Form 24 
and Form 24-K, respectively. 

It being the opinion of the Commission that the 
hearing herein ordered to be made is necessary and 
proper in the public interest and to aid in the enforce¬ 
ment of the provisions of the Securities Exchange Act 
of 1934, as amended; 

It is ordered, pursuant to Section 19(a)(2) of said 
Act, that a public hearing be held to determine 
whether Transamerica Corporation has failed to com¬ 
ply with Section 12(b) and Section 13(a) and (b) 
of the Securities Exchange Act of 1934, as amended, 
the rules, regulations and forms promulgated by the 
Commission thereunder, in the respects set forth 
above; and if so, whether it is necessary or appro- 
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priate for the protection of investors to suspend 
for a period not exceeding twelve months or to with¬ 
draw the registration of said corporation’s ca|pital 
stock, $2 par value, on said New York Stock Ex¬ 
change, Los Angeles Stock Exchange and San Fran¬ 
cisco Stock Exchange; 

It is further ordered, pursuant to the provisions of 
Section 21(b) of the Securities Exchange Act of |934, 
as amended, that for the purposes of such heading, 
Henry Fitts, an officer of the Commission, is hereby 
designated to administer oaths and affirmations, 
subpoena witnesses, compel their attendance, take j evi¬ 
dence, and require the production of any bc^oks, 
papers, correspondence, memoranda, or other records 
deemed relevant or material to the inquiry, and to 
perform all other duties in connection therewith au¬ 
thorized by law; 

It is further ordered, that the taking of testimony 
in this hearing begin on the 16th day of January, 1939, 
at 10:00 A. M. in Room 1101, Securities and Exchange 
Commission Building, 1778 Pennsylvania Avenue, 
N. W., Washington, D. C. and continue thereaftej at 
such time and place as the officer hereinbefore desig¬ 
nated may determine. 

By the Commission. 


(Seal) 


Francis P. Brassor, 

Secretary. 


(Tr. 98-117.) 
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In the District Court of the United States 
For the District of Columbia 


Bank of America National Trust and I 

I 

Savings Association, a national bank- ! 
ing association, 

Plaintiff, 

vs. 

William O. Douglas, George C. . 
Mathews, Robert E. Healv, Jerome 
N. Frank, Edward 0. Eicher, Sum¬ 
ner T. Pike, Ganson Purcell, Ed¬ 
mund Burke, Jr., Francis P. Brassor 
and Henry Fitts, 

Defendants. 


Civil Action 
No. 1326 


AMENDED AND SUPPLEMENTAL COMPLAINT FOR 
INJUNCTION AND DECLARATORY RELIEF. 


Now comes the plaintiff and files this amended and 
supplemental complaint to join as defendants persons 
not named as such in the original complaint, and to 
amend and supplement its said complaint by alleging 
additional facts which constitute grounds upon which 
the plaintiff is entitled to further relief in this action; 
and for the said purposes, the plaintiff alleges as 
follows: 
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I. 

The plaintiff hereby refers to the allegations of its 
original complaint on file herein in the same manner 
and with the same effect as though the allegations 
were set forth herein at length. In order to allege 
herein a coherent cause of action, the plaintiff will 
from time to time repeat or paraphrase certain of the 
allegations in said original complaint. 


At the time of the commencement of this action; the 
defendant, William 0. Douglas, was a member and 
chairman of the Securities and Exchange Commission, 
which will be referred to herein as the Commission; 
and the defendants, George C. Mathews, Roberf E. 
Healy and Jerome N. Frank, were members therjeof. 
Since the commencement of this action, William 0. 
Douglas, George C. Mathews and Jerome N. Frank 
have resigned as members of the Commission; hnd 
Edward C. Eicher is now a member and chairman of 


the Commission, and Robert E. Healv, Sumner T. 
Pike, Ganson Purcell and Edmund Burke, Jr., are 
members thereof. Each of the defendants, who Was 
a member of the Commission at the time this action 
was started but who has ceased to be a member thereof, 
purported to act in his official capacity in the manner 
and respects hereinafter set forth as long as he con¬ 
tinued to be a member of the Commission; and egch 
of the defendants, who became a member of the Com¬ 
mission since this action was started, purported to get. 
in his official capacity in the manner and respects 
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hereinafter set forth since he became a member of the 
Commission; but all the defendants, both those who 
have ceased to be members of the Commission and 
those who are now members of it, have acted in the 
said manner and respects without authority of law 
and in violation of the statutes of the United States. 
Consequently the said defendants cannot justify such 
acts by virtue of their official positions and they are 
subject to be sued and are sued herein personally. 

III. 

The said defendants who became members of the 
Commission since the commencement of this action 
all reside and have their offices in the District of 
Columbia. 

IV. 

Transamerica Corporation, which will be herein 
referred to as the Registrant, on or about August 7, 
1937, filed its application for registration of its out¬ 
standing capital stock with the Commission and with 
the Stock Exchanges referred to in the said original 
complaint. Prior to July 31, 1937, the Registrant 
owned substantially all the outstanding capital stock 
of the plaintiff. On or about July 31, 1937, the 
Registrant disposed of approximately fifty-eight per 
cent (58%) of the shares of the plaintiff, and at no 
time since that date has the Registrant owned a 
majority of the stock of the plaintiff or been in con¬ 
trol of the plaintiff. The Registrant because of its 
ownership as of December 31, 1936, of substantially 
all of the capital stock of plaintiff and of the First 
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National Bank of Reno and Bank of America (jCali- 
fornia) filed with its said application for registration 
a combined report, of the condition of the plaintiff and 
said other two banks as of said date and a combined 
report of earnings and dividends of the plaintiff and 
the said other two banks for the vears 1934, 1935 and 
1936. Thereafter on or about November 25, 193^ the 
Commission caused to be served on the Registrant 
an order providing in effect that a public hearing 
would be held under Section 19(a)(2) of the Securi¬ 
ties and Exchange Act to determine whether the 


Registrant had failed to comply with the provisions 
of the said Act and the rules and regulations issued 
thereunder, and that such hearing would commence 
on January 16, 1939. All of the facts stated in this 
paragraph are in some particulars alleged in more 
detail in the said original complaint. 


The said order came on for hearing on the gate 
specified therein; and thereafter testimony was taken 
from time to time until March 28, 1939, on which d|ate 
the hearing was adjourned to be resumed upon ten 
days* notice from the Commission to the Registrant 

VI. 

During the period from March 20 to March 28, 
1939, conferences took place between the Commission 
and the Registrant with regard to the procedure to be 
thereafter followed in the said proceeding. In the said 
conferences the Registrant pointed out to the Coin¬ 
mission that the plaintiff, which was involved in the 
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said proceeding, was a large banking institution serv¬ 
ing the people of the State of California; that the 
plaintiff, like all similar financial institutions, was 
sensitive to public sentiment, dependent upon public 
trust and confidence, and charged with the duty of 
safeguarding the confidential affairs of its borrowers 
and depositors: and that therefore the Registrant be¬ 
lieved that a procedure should be followed in the 
said proceeding which would cause as little injury as 
possible to the plaintiff and its borrowers and de¬ 
positors. In the said conferences, an agreement was 
made between the Registrant and the Commission 
under which the Registrant agreed that it would per¬ 
mit the Commission to examine the books and records 
of the Registrant and its subsidiaries; and under 
which the Commission agreed that the Commission, in 
consideration of the said agreement on the part of the 
Registrant, would make the audit to be prepared in 
connection with such examination available to the 
Registrant, so that the Registrant, if it so desired, 
could stipulate to the correctness of all or any of the 
findings contained therein and offer evidence with 
respect to any such findings, and could file whatever 
amendments to its said application for registration it 
deemed necessary to file in the light of such audit; and 
that in this way the necessity to introduce evidence 
piecemeal and to hold a protracted hearing would be 
avoided and publicity respecting unproved charges 
would be limited. In making the said agreement, which 
will be referred to herein as the agreement of March, 
1939, both the Commission and the Registrant had in 
mind the facts already mentioned, namely, that the 
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plaintiff is sensitive to the sentiment and dependent 
upon the confidence and trust of the public, and 
charged with the duty of safeguarding the confidential 
affairs of its borrowers and depositors; and so on^ of 
the main purposes of the said agreement of Ma^ch, 
1939, was to protect the plaintiff and its depositors find 
borrowers as far as possible from any injury they 
might suffer by reason of the said proceeding; and 
the said agreement was made expressly for the benefit 
of the plaintiff. 

VII. 

This action, in which the plaintiff, among other 
things was challenging the right of the Commission 
to examine its records, was pending at the time the 


said agreement of March, 1939, was made; and so |he 
said agreement of March, 1939, did not provide for {he 
examination of the records of the plaintiff. 

VIII. j 

During the month of April, 1939, after the Cojtn- 
mission had commenced its examination of the bocjks 
and records of the Registrant, controversy arose be¬ 
tween the Registrant and the Commission with regard 
to the scope of the said examination; and in the salid 
month an agreement was made between the Registrant 
and the Commission under which the said controversy 
with regard to the scope of the said examination was 
settled, and under which the Commission agreed, in 
confirmation of the said agreement of March, 1939, to 
furnish the Registrant with a copy of the audit to 
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result from the said examination, which audit was 
prepared under the supervision of Earle 0. Kins, and 
will be referred to herein as the Kins audit. The agree¬ 
ment mentioned in this paragraph will be referred to 
herein as the asreement of April, 1939. At all times 
mentioned herein, the said Kins was and still is the 
assistant chief accountant of the Commission. 

TX. 

When the said asreement of April, 1939. was made, 
the Registrant and the Commission had in view the 
same situation that existed at the time the said asree¬ 
ment of March, 1939 was made with respect to the 
character of the plaintiffs business and its relation® 
with its borrowers and depositors. The purpose of the 
said agreement of April, 1939 was the same as the 
purpose of the said agreement of March, 1939. Such 
purpose was that the Commission was to give the 
Registrant an opportunity to stipulate with respect to 
the correctness of all or anv of the findings con- 
tained in the said King audit and to offer evidence 
with respect to any such findings, and an opportunity 
to file whatever amendments to its said application 
for registration it deemed necessary to file; and that 
in this way the necessity to hold protracted hearings 
would be avoided, and publicity incidental thereto 
would be limited, and any injury that the plaintiff and 
its depositors and hoi-rowel's might suffer would thus 
be lessened. The said agreement of April, 1939, like 
the said agreement of March, 1939, was made for 
the express benefit of the plaintiff. 
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X. 


On May 8,1939, the United States Court of Appeals 
for the District of Columbia, hereinafter referred to 
as the Court of Appeals, rendered its opinion reversing 
the order of this court dismissing the original cbm- 
plaint in this action and directing that this acfjion 
should remain on the trial docket of this court “\yith 
the right of the bank to apply for further relief if it 
should become necessary bv subsequent events 7 ’. On 
or about June 28, 1939, after the said decision was 
rendered, the Commission caused to be served upon 
the plaintiff a subpoena requiring the plaintiff to 
produce at a resumed hearing fixed for July 10, 1939. 
certain of its books and records; and thereafter on or 
about June 30, 1939, the Commission served notice on 


the Registrant that the hearing of the said proceed¬ 
ing would be resumed on the said date. After si^ch 
subpoena was served and prior to July 10, 1939, f)he 
plaintiff agreed that the Commission should have the 
right to examine the books and records of the plaintiff 
relating to the transactions between it and the Regis¬ 
trant and its subsidiaries. When the said proceeding 
came on for hearing on July 10,1939, it was adjourned 
to be resumed upon a ten days’ notice from the Com¬ 
mission. Pursuant to the said agreement the plaintiff 
has on several occasions offered to allow the Cobi- 
mission to examine its said books and records, but the 
Commission has not availed itself of the said per¬ 


mission. 
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XI. 

Although the Commission has not made any ex¬ 
amination of the records of the plaintiff, it, pursuant 
to the said agreements of March and April, 1939, 
prosecuted its examination of the books and records 
of the Registrant during the period commencing in 
April of 1939, and ending in about August of 1940, 
using in such work a staff which varied from time to 
time from six to fifteen persons. The said King audit 
was prepared in connection with the said examination. 
The Registrant has performed all of the conditions of 
the said agreements of March and April, 1939, on its 
part to be performed. 


XII. 

In about April of 1940, the Registrant informed the 
Commission that, as provided in the said agreement 
of April, 1939, the Registrant would want a copy of 
the said King audit as soon as the same was completed; 
and the Registrant thereafter, from time to time, made 
demands upon the Commission for a copy of the said 
audit. The Registrant desired and still does desire a 
copy of the said King audit in order to carry out the 
purpose of the said agreements of March and April, 
1939, by determining whether it can stipulate to all 
or anv of the findings contained therein and whether 
in the light thereof it should offer evidence with re¬ 
spect to any of the said findings and should file amend¬ 
ments to its said application for registration so that 
a protracted hearing in the said proceeding would be 
avoided, and publicity incident thereto limited, and 
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the plaintiff and its borrowers and depositors wbuld 
thus be saved, as far as possible, from any injury 
they might suffer if such hearing were protracted. 
But the defendants, in violation of both the said 
agreements of March and April of 1939, have per¬ 
sistently refused to furnish the Registrant with a 
copy of the said audit. j 


XIII. | 

On November 22, 1940, the defendants filed in the 
said proceeding an amended order for hearing 
a supplemental amended order for hearing, which 
superseded all prior orders in the said proceeding, 
copies of which are attached hereto and marked re¬ 
spectively Exhibits “A” and “B 7? , and are hereby, 
referred to and made a part of this complaint. The 
said amended order for hearing provided that the 
hearing in the said proceeding should be resumed (m 
December 9, 1940. Said resumed hearing was in vio¬ 
lation of said agreement to furnish the Registrant 
with a copy of said King audit prior to further hear¬ 
ing. When the said hearing was resumed on the last 
mentioned date, the said King was present at tljie 
hearing with the audit prepared by him: but the de¬ 
fendants, in further violation of the said agreements 
of March and April, 1939, offered evidence item bv 
item in proof of the charges made against the Regis¬ 
trant in the said amended order for hearing anfcl 
supplemental amended order, instead of putting in 
evidence the said King audit and giving the Regis¬ 
trant an opportunity to stipulate to all or part of the 
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findings made therein and to introduce evidence with 
respect to any of the said findings, so as to avoid a 
protracted public hearing. After the said resumed 
hearing had continued for a few days, it was ad¬ 
journed on December 16, 1940 to be resumed upon 
ten days’ notice from the Commission to the Regis¬ 
trant. 

XIV. 

On November 5, 1941, the Commission made another 
order fixing January 12, 1942, as the date on which 
the said hearing should be resumed. The defendants, 
in continued violation of the said agreements of March 
and April, 1939, persist in their refusal to furnish 
the Registrant with a copy of the said King audit, and 
continue to seek to prove the charges they are making 
against the Registrant and the plaintiff by offering 
evidence piecemeal and thus to protract the said hear¬ 
ing and increase the injury to the plaintiff, its de¬ 
positors and borrowers incidental thereto. As hereto¬ 
fore stated the said agreements of March and April, 
1939, were made for the express benefit of the plain¬ 
tiff. If the defendants are not restrained from vio¬ 
lating the said agreements, the plaintiff will suffer 
irreparable injury. 

XV. 

In the said decision of the said Court of Appeals the 
court ordered as follows: 

“We, therefore, remand to the trial court with 
instructions to revoke the decree dismissing the 
complaint. But the Commission, by counsel, hav¬ 
ing given assurances that the examiners’ reports 
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will not be given publicity, except as authorized 
in this opinion and the subpoenas having expired 
by limitation and being now ineffective, no in¬ 
junction need issue. The cause will remain on the 
trial docket of the District Court with the right 
to the Bank to apply for further relief if it should 
become necessary by subsequent events contrary 
to the views expressed herein” (105 Fed. (2d) 
p. 108.) (Italics ours.) 


The defendants have acted in the respects stated herein 
in violation of the said decision of the said Court; 
and therefore the plaintiff, as provided in the para¬ 
graph of the said decision just quoted, is coming ihto 
this Court to seek further relief. 


XVI. 

The said Court of Appeals stated in its said opinion 
in part as follows: 

“The Securities Exchange Act authorizes t|he 
Commission in its discretion to make investiga¬ 
tions and to make public its findings, but there is 
nothing in the Act which authorizes publicity |in 
advance of hearing. * * * Under regulations pre¬ 
scribed by the Administrative Committee of the 
Federal Register, notices of hearing must be pub¬ 
lished in the Register, but the ride does not re¬ 
quire the publication as part of such notice of the 
evidentiary facts, and where, as in this case, the 
latter are obtained from confidential sources, 
neither the purpose nor intent of the Act contem¬ 
plates their broadcast to the public. It is not diffi¬ 
cult to see that such a power might easily be made 
an instrument of oppression, and, lacking specific 
congressional authorization, we think it ought not 
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to be indulged. In addition to this, pretrial pub¬ 
lication of evidence—labeled as believed to be true 
—ought, we think, to be avoided, especially as 
emanating from the tribunal charged with the 
judicial responsibility of weighing it and assuring 
the accused a fair hearing.” (105 Fed. (2d) p. 
105.) 

******* 

“And so, as we think while it must be decided 
that the Secretary was authorized to deliver the 
reports, their use should be confined to an investi¬ 
gation of the charges in proper proceedings by the 
Commission in the discharge of its duties under 
the Act. And this the Commission now assures 
us is the length and breadth of the purpose it 
has in mind. It savs that it does not desire or 
intend to introduce the reports in evidence and 
that it will not make than public by any other 
means. This assurance we accept as conclusive 
of this branch of the case, and relying upon it 
we hold that the Commission may use the informa- 
tion at hand in preparation for the hearing and 
to aid it in obtaining the evidence believed by it 
to be necessary and proper in the hearing on its 
notice to Transamerica to show cause why its 
registration statement should not be suspended.” 
(105 Fed. (2d) p. 105.) (Italics supplied.) 

XVII. 

The said Court of Appeals in the extracts from its 
opinion quoted in the next preceding paragraph held 
these two propositions: 

First, that the Commission should not publish evi¬ 
dentiary facts as part of the notice of hearing which 
it was required to publish in the Federal Register, and 



that it, as the tribunal charged with the judicial re¬ 
sponsibility of weighing such facts and assuring the 
accused a fair hearing, should not give pretrial ijub- 
licitv thereto; 

Second, that the Commission could use the b|nk 
examiners ’ reports of the examination of the plaintiff 
filed with the Comptroller of the Currency in the in¬ 
vestigation of charges made by the Commission and 
in preparation for the hearing in the said proceeding, 
but that it should not make public the contents of 
such reports by any means. 

The said defendants directlv violated the said in- 

%/ 

structions of the said Court of Appeals in the manner 
alleged in the succeeding paragraphs hereof. 

XVIII. 


The said supplemental amended order for hearing 
of November 22,1940, Exhibit “B ,? , to which reference 


has already been made, provided in paid that it should 
not be made public until the completion of the hearing 
which the said orders directed to take place, except 
as therein provided. The said supplemental amended 
order for hearing contained allegations of evidentiary 
facts relating to the plaintiff. The said supplemental 
amended order for hearing alleges, among other things, 
relating to the plaintiff, that the combined report j>f 


condition of the plaintiff. First National Bank in Reno 
and Bank of America (California) as of December 3fl, 
1936, improperly includes unrealized appreciation in 
the carrying value of government, municipal and othe|r 
securities; and also that the combined reports of earn- 
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ings and dividends of the plaintiff and the said other 
two banks for the years 1934, 1935 and 1936 misstate 
the net profits of the plaintiff. The said provisions 
of the said supplemental amended order for hearing 
just referred to, and other provisions thereof relating 
to the plaintiff not stated in this paragraph purport 
to be statements of evidentiary facts. As already al¬ 
leged, the Commission has never made any examina¬ 
tion of the records of the plaintiff. The plaintiff is 
informed and believes and therefore alleges that the 
Commission in preparing the allegations of the said 
supplemental amended order relating to the plaintiff 
used the confidential information contained in the 
said examiners’ reports of examination. 

XIX. 

When pursuant to the said amended order of No¬ 
vember 22, 1940, the said hearing was resumed on 
December 9, 1940, the said defendants, prior to the 
introduction of any evidence, made public the said 
supplemental amended order, containing the said al¬ 
leged evidentiary facts based upon the said confidential 
information, by filing it in the said proceeding and 
making it available to the public. The said amended 
order provided that the commission could make public 
the said supplemental amended order in the cases set 
out in subparagraph 5 of paragraph V of the said 
amended order. The plaintiff alleges that the said 
defendants could not lawfully provide in the said 
orders of November 22, 1940, that alleged evidentiary 
facts relating to the plaintiff based on the said con¬ 
fidential information could be made public except as 
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provided in the said decision of the said Comp of 
Appeals, but it also alleges that the defendant^ in 
making public on December 9, 1940, the said supple¬ 
mental amended order did not do so pursuant to any 
of the provisions of the said subparagraph 5. 


XX. 

The said defendants in making public the said sup¬ 
plemental amended order not only violated the said 
instructions of the said Court of Appeals relating to 
the pretrial publication of evidentiary facts, but 41 so 
the said instructions of the said Court of Appeals 
relating to the use by the Commission of the confiden¬ 
tial information shown on the said examiners’ reports 
of examination. Therefore, this court should diiject 
the said defendants to recall and cancel the said orders 
of November 22, 1940, and should enjoin the said de¬ 
fendants from again violating the last mentioned in¬ 
structions of the said court. 


XXI. | 

After the said resumed hearing which began Jon 
December 9, 1940, was adjourned, conferences topk 
place between the Commission and the Registrant, in 
which the Registrant continued to maintain that the 
Commission had violated the said agreements of March 
and April, 1939, by not furnishing the Registrant 
with a copy of the King audit, and by introducing 
evidence piecemeal at the said resumed hearing of 
December 9, 1940, instead of giving the Registrant an 
opportunity to stipulate in whole or in part to the 
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findings made in the said King audit; and also that 
the Commission had violated the said instructions of 
the said Court of Appeals; and also that the charges 
involving the plaintiff relating to matters which were 
under the jurisdiction of the Comptroller of the Cur¬ 
rency were under his exclusive jurisdiction and should 
be eliminated. The Registrant also contended in the 
last mentioned conferences that the Commission should 
do what it could to rectify the situation created by its 
said repudiation of the said agreements and its viola¬ 
tion of the said instructions. On March 10, 1941, as 
a result of the said conferences, another agreement 
was made between the Registrant and the Commission, 
a copy of which is attached hereto and marked Exhibit 
“C”. The last mentioned agreement, which was in 
writing and will be referred to herein as the agree¬ 
ment of March, 1941, provides in part as follows: 

“ Transamerica Corporation will file certain 
footnotes to those portions of its application for 
registration of Transamerica Corporation that re¬ 
late to the report of condition and the earnings 
and dividends report of Bank of America Na¬ 
tional Trust and Savings Association. Upon the 
filing of the footnotes in form satisfactory to the 
Securities and Exchange Commission, subpara¬ 
graphs (4), (5), (6), (7), (8), (9), and (10) of 
Paragraph II of the Supplemental Amended 
Order for Hearing issued on November 22, 1940, 
shall be eliminated from the proceeding. Neither 
the footnotes hereinabove referred to nor the fact 
of their filing are to be used as admissions or 
otherwise for the purpose of establishing any of 
the remaining issues in the proceeding, and no 
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notice shall be taken of or reference made to ^aid 
notes in the subsequent proceedings herein, except 
in the Commission’s action eliminating the para¬ 
graphs referred to from the Supplemehtal 
Amended Order for Hearing, and except such 
appropriate reference as may be made by the 
Commission, in its final opinion in this matter, to 
the fact that said subparagraphs (4)-(10) nad 
been eliminated by the Commission upon the filing 
of said amendments.’’ 


“The object of this proposed program isj to 
develop the facts pertaining to the remaining 
items without a long and complicated proceeding. 
It is understood that there is no commitment by 
either side at the present time as to the method 
by which any issue other than items (4)-(10) of 
the Supplemental Amended Order of November 
22, 1940, shall be ultimately disposed of. It is 
further understood that nothing in this agreement 
shall be construed to affect in anv wav the right 
of the Commission to render such findings of fact 
and opinion and such order, in this proceeding as 
may appear to it to be appropriate.” 

XXII. | 

The said subparagraphs (4) to (10), inclusive, j of 
paragraph II of the said supplemental amended order 
for hearing referred to in the extracts from the siid 
agreement of March, 1941, quoted in the next preced¬ 
ing paragraph, are the subparagraphs thereof relating 
to the plaintiff’s aforementioned report of condition 
and reports of earnings and dividends. Both the Com¬ 
mission and the Registrant in making the said agree- 
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ment of March, 1941, had in mind among other matters 
the same facts relating to the plaintiff which actuated 
them in making the said agreements of March and 
April, 1939, namely, that the plaintiff was a bank 
sensitive to public sentiment and dependent upon the 
trust and confidence of the people it serves and 
charged with the duty of safeguarding the confidential 
affairs of its depositors and borrowers. The intent of 
the said agreement of March, 1941, was to eliminate 
the issues concerning the said report of condition and 
reports of earnings and dividends of the plaintiff from 
the said proceeding; and the said agreement of March, 
1941, like the said two other agreements, was made 
for the express benefit of the plaintiff. 

XXIII. 

On August 28, 1941, the Registrant, pursuant to the 
said agreement of March 10, 1941 filed with the Com¬ 
mission footnotes to that portion of its application 
for registration relating to the said report of condition 
and reports of earnings and dividends of the plaintiff; 
and on or about October 17, 1941, it filed copies of 
such footnotes with the New York, San Francisco and 
Los Angeles Stock Exchanges. The said footnotes were 
merelv a more detailed statement concerning facts 
contained in the said application for registration, and 
did not change any of the figures contained therein. 
The Commission has notified the Registrant that the 
said footnotes were satisfactory in form to it. 
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XXIV. 

The Registrant., not only complied with the said 
agreement of March, 1941, by filing the said footnotes, 
but it has performed all the other provisions of said 
agreement on its part to be performed. I 

XXV. j 

On September 29, 1941 the Commission, in ord^r to 
comply with its part of the said agreement of Mgrch, 
1941, made an order providing in part as follows: 

“It appearing to the Commission that Trans- 
america Corporation has filed an amendment to 
its application on Form 24 as heretofore amended 
and supplemented, for the registration of (11,- 
590,784 shares of its capital stock, $2 par value, 
on the New York Stock Exchange and the pos 
Angeles Stock Exchange; and 

“It appearing further that, said amendment re¬ 
lates to that part of the application pertaining to 
the Report of Condition of Bank of America |N. 
T. & S. A., as of December 31, 1936, and to the 
Reports of Earnings and Dividends of that Bank 
for the years 1934, 1935 and 1936; and 

“It appearing further that the alleged defi¬ 
ciencies in that part of the application pertaining 
to the Report of Condition and the Reports of 
Earnings and Dividends above referred to, |tc 
which such amendment relates, are set forth in 
Sub-paragraphs (4) to (10) inclusive, of Sectipn 
II of the Supplemental Amended Order for Hear¬ 
ing, dated November 22, 1940; 

“IT IS THEREFORE ORDERED that said 
Supplemental Amended Order for Hearing lie, 
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and the same hereby is, amended by striking there¬ 
from Sub-paragTaphs (4) to (10) inclusive, of 
Section II thereof * * V’ 

A copy of the said order of September 29, 1941 is 
attached hereto marked Exhibit “D” and is hereby 
made a part hereof. • 


XXVI. 

A controversy has arisen between the defendants, 
on the one hand, and the Registrant and the plaintiff, 
on the other hand, with regard to the said agreement 
of March, 1941. In the said controversy, the Regis¬ 
trant and the plaintiff maintain that the purpose of 
the said agreement was to eliminate entirely from the 
said proceeding the issues relating to the plaintiff's 
aforementioned report of condition and reports of 
earnings and dividends, so that such issues would no 
longer be involved in any way in the said proceeding. 
Immediately after the said agreement of March, 1941, 
was made, the Commission itself admitted that the 
purpose thereof was to eliminate the said issues from 
the said proceedings; but thereafter the defendants 
began to contend and still contend that notwithstand¬ 
ing the plain language of the said agreement and the 
provisions of its said order of September 29, 1941, 
the Commission will have the light upon the resump¬ 
tion of the said hearing to introduce evidence relating 
to the issues raised by the said subparagraphs (4) to 
(10) of paragraph II of the said supplemental 
amended order. 
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XXVII. 

The plaintiff is informed and believes and therefore 
alleges that the defendants threaten to introduce, jupon 
the resumption of the said hearing on January 12, 
1942, evidence with respect to the issues raised by the 
said subparagraphs of the said supplemental amended 
order relating to the plaintiff, in the same manner as 
though the said agreement of March, 1941, had nlever 
been made and as though the said subparagraphs'had 
not been eliminated. The introduction of such evi¬ 
dence by the said defendants will deprive the plain¬ 
tiff of all benefits under the said agreement of Majrch, 
1941, and will be a violation of the plaintiff’s rights 
thereunder and will cause the plaintiff irreparable 
injury; and so the court should make a decree'de¬ 
claring the rights of the plaintiff under the said agree¬ 
ment and should enjoin the defendants from violating 
the same by the introduction of such evidence. 

XXVIII. 

As alleged in the original complaint on file herein, 
under the laws of the United States, the Comptroller 
of the Currency has complete supervisory and visi- 
torial authority over national banks, including t|he 
plaintiff, supplemented by the authority in particular 
matters granted to the Board of Governors of tfie 
Federal Reserve System and the Board of Directors 
of the Federal Deposit Insurance Corporation; aijid 
under the said laws the Commission has no powbr 
to exercise supervisory or visitorial powers over na¬ 
tional banks, including the plaintiff. 
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XXIX. 

The said combined report of condition of the plain¬ 
tiff and the said other two banks as of December 31, 
1936, and the said combined reports of earnings and 
dividends of the plaintiff and the said two other banks 
for the years 1934, 1935 and 1936, filed by the Regis¬ 
trant with its said registration statement combined 
the said report of condition and reports of earnings 
and dividends filed by the plaintiff with Comptroller 
of Currency which were in the form prescribed by 
him. 

XXX. 

The said Court of Appeals in its said decision also 
stated: 

“In saying this, we are not holding that the 
Commission has any ‘visitorial, power over the 
Bank, or that it has the slightest right to manage 
or control the Bank’s affairs or policy, or to do 
any of those things which are visitorial in char¬ 
acter. If in the discharge of its duty to hold 
hearings and make findings business secrets are 
necessarily disclosed, the result is attributable 
only to the necessity of carrying out the purposes 
of the Act. The difference between this and the 
exercise of visitorial powers, which are restricted 
by Congress to itself and certain particular 
agencies of government, is pointed out in First 
Nat. Bank of Youngstown v. Hughes, C. C., 6 F. 
737, in this language: ‘Visitation, in law, is the 
act of a superior or superintending officer, who 
visits a corporation to examine into its manner 
of conducting business and enforce an observance 
of its laws and regulations.' * * * 
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“The Bank argues that, since it is require4 by 
the National Banking Act to file with the Comp¬ 
troller a ‘report of its condition’, it is ‘incon¬ 
sistent ’ to require Transamerica to file a different 
report with the Commission. The reasonableness 
of this argument may be conceded, and yet not 
reach the heart of the question. For here it is not 
question of form or of the adoption of a different 
method of accounting. In all of these respects— 
as well as in the manner of appraisal of assetjs— 
the Bank must follow the Comptroller’s orders. 
And if Transamerica can show the Bank’s compli¬ 
ance therewith, we may assume the Commission 
would have no right to substitute its opinion in 
place of the Comptroller's. But that is matter 
for another day. The Comptroller's opinion of the 
Bank's practices does not appear. The case iw’e 
have concerns a charge that items involving lajge 
sums of money have by fictitious transfers be¬ 
tween the Bank and its branches and other sub¬ 
sidiaries of Transamerica been made to reflect an 
incorrect value in the Bank’s assets and reserves, 
so that its footings are consequently unreal aiid 
untrue. To deny the right to investigate tljiis 
charge and make public findings in relation 
thereto, v-ould be destructive of the basic purpose 
of the Act. * * *” (105 Fed. (2d) pp. 105, 100.) 
(Italics ours.) 

XXXI. 

The said Court of Appeals in the extracts from ijts 
opinion quoted in the next preceding paragraph held 
that it did not appear in the record before it whether 


or not the Comptroller had approved the practices 
challenged by the Commission in the said proceeding: 
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but that if it were made to appear that the Comptroller 
had approved the said practices, then the plaintiff 
would be required to follow the orders of the Comp¬ 
troller and the Commission would have no right to 
substitute its opinion in place of that of the Comp¬ 
troller; and also that the Commission did not have 
any right to interfere in the management or control 
of the Bank’s affairs or policies, or to exercise visi- 
torial powers over the Bank. 

XXXII. 

The said subparagraphs (4) to (10), inclusive, of 
paragraph II of the said supplemental amended order 
challenge the correctness of the said combined report 
of condition of plaintiff, and the said other two banks 
as of December 31,1936, and the said combined reports 
of earnings and dividends of the plaintiff, and the 
said other two banks for the vears 1934, 1935 and 
1936. Under the laws of the United States the Comp¬ 
troller is charged with the duty of determining the 
assets, liabilities and earnings of national banks; and 
in the performance of this duty the Comptroller is re¬ 
quired to consider and approve or disapprove reports 
of condition and of earnings and dividends of such 
banks. Pursuant to said laws, the Comptroller 
appraised the assets and liabilities of the 
plaintiff and the said other two banks, as 
of December 31, 1936 and determined the earn¬ 
ings and dividends of the plaintiff and the said 
other two banks for the years 1934, 1935 and 1936, and 
in doing so approved the said combined report of con- 
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dition and combined reports of earnings and dividends 
of the plaintiff and the said other two banks, includ¬ 
ing the items therein so challenged by the said supple¬ 
mental amended order for hearing. But despite spell 
approval, the defendants claim that they have a right 
to reconsider the said items for the purpose of |de- 
termining whether or not the said action of the Coihp- 
troller with regard to the same was correct, and that 
in doing so they have the right, in total disregard! of 
such approval by the Comptroller, to reappraise cer¬ 
tain assets of the plaintiff, reclassify and appraise 
certain of its loans, and require it to set up reserves 
and to alter its accounting practices. If the Comnjis- 
sion were permitted to exercise such powers, it would 
be in effect exercising visitorial powers over the plain¬ 
tiff and interfering in a most obstrusive fashion with 
its affairs; and at the same time the plaintiff would be 
subjected to regulation by both the Comptroller and 
the Commission, and would be faced by an insoluble 
dilemma in the event the conclusion of the Commission 
with respect to the said items was inconsistent with 
that of the Comptroller. Under the said instructions if 
the said Court of Appeals the approval of the said 
items by the Comptroller bars the Commission frc^m 
challenging them in the said proceeding; and under tjie 
said instructions the Commission has no right to 
substitute its opinion with regard to the said items 
in place of the Comptroller’s; nor the right to exercise 
the said visitorial powers or interfere in the said man¬ 
ner with the affairs of the plaintiff: and therefore th^s 
court should enjoin the defendants from taking tie 
said actions. 
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XXXIII. 

The plaintiff is not a party to the said proceedings 
instituted by the Commission against the Registrant; 
but as alleged herein it will suffer irreparable injury 
by reason of the said acts of the said defendants, 
namely: 

1. Their said acts in violating the said agreements 
of March and April, 1939, by refusing to furnish the 
Registrant with a copy of the King audit, and by in¬ 
troducing piecemeal evidence relating to the said 
charges involving the plaintiff, instead of putting in 
evidence the said King audit and giving the Registrant 
an opportunity to stipulate to all or part of the find¬ 
ings contained therein so as to avoid a protracted 
hearing; 

2. Their said acts in violating the instructions of 
the said Court of Appeals by making public alleged 
evidentiary facts relating to the plaintiff and con¬ 
fidential information relating to the plaintiff contained 
in the bank examiners’ reports of examination; 

3. Their said acts in repudiating the said agree¬ 
ment of March, 1941 and in threatening to violate the 
same by not eliminating from the said proceeding the 
issues concerning the plaintiff raised by subpara¬ 
graphs (4) to (10), inclusive, of paragraph II of the 
said supplemental amended order for hearing as pro¬ 
vided in the said agreement and by insisting that they 
have the right to introduce evidence relating to the 
said issues; 
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4. Their said acts in violating the said instructions 

of the said Court of Appeals by attempting to chal¬ 
lenge as improper and illegal acts and accounting 
practices of the plaintiff heretofore approved by [the 
said Comptroller; I 

5. Their said acts in violating the instructions! of 
the said court of appeals by threatening to interfere 
with the management and control of the plaintiif’s 
affairs and policies and to exercise visitorial powers 
over it. 

The plaintiff has no plain, speedy or adequate 
remedy at law; and therefore, as already alleged, this 
court should enjoin said defendants from committing 
the said acts. | 

Wherefore, the plaintiff prays as follows: j 

(1) That this court declare the rights of the parties 

under the said agreement of March, 1941, and adjudge 
that under the said agreement the said issues relating 
to the plaintiff should be entirely eliminated from the 
said proceeding and no evidence with respect to the 
said issues should be introduced upon the further 
hearing of the said proceeding; j 

(2) That this court declare that defendants hafe 
no lawful right to direct the conduct of the plaintiffl’s 
affairs or to over-rule the judgment of the Comp¬ 
troller of the Currency; 

(3) That this court adjudge that the said defend¬ 
ants should recall and cancel the said supplemental 
amended order; 
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(4) That the defendants, and each of them, and 
their attorneys and agents, be temporarily restrained 
and preliminarily and permanently enjoined from do¬ 
ing the following: 

(a) From violating the said agreements of March 
and April, 1939 in the respects heretofore stated; 

(b) From violating the said agreement of March, 
1941, in the respects heretofore stated; 

(c) From violating the instructions of said Court 
of Appeals by challenging the reports of condition and 
reports of earnings and dividends of the plaintiff 
which have been approved by the Comptroller of the 
Currency; 

(d) From violating the said instructions of the 
said Court of Appeals by giving pretrial publicity to 
alleged evidentiary facts relating to the plaintiff and 
by disclosing confidential information obtained by 
them from the said examiners’ reports of examina¬ 
tion; 

(e) From violating the said instructions of the 
said Court of Appeals by interfering with the manage¬ 
ment and control of the affairs of the plaintiff and 
exercising visitorial powers over it; 

(5) For such other, further and different relief 
as to the court may seem equitable and meet. 

Charles W. Collins, 

Louis Ferrari, 

G. D. Schilling, 

Morse Erskine, 

Attorneys for Plaintiff. 
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State of California, 

City and County of San Francisco,—ss. 

R. G. Smith, being first duly sworn, on oath deposes 
and says that he is an executive vice president of tjhe 
plaintiff herein; that he has read the foregoing coin- 
plaint, is familiar with the facts contained therein; 
that the matters alleged of his own knowledge are trjue 
and those alleged on information and belief he believes 
to be true. 

Signed R. G. Smith. 

Subscribed and sworn to before me this 5th day of 
January, 1942. 

(Seal) Sam B. Fugazi. 

Notary Public in and for the City and County 
of San Francisco, State of California. 

My commission expires April 22nd, 1942. 

(Tr. 188-211.) 
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EXHIBIT “A” 

UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 


At a regular session of the Securities and Exchange 
Commission, held at its offices in the City 
of Washington, D. C., on the 22nd 
day of November, A. D., 1940 


In the Matter of 

Proceeding under Section 19(a)(2) ■ 
of the Securities Exchange Act of 
1934 as amended to determine v 
whether the registration of 
Transamerica Corporation* 
Capital Stock, $2 Par Valle 
should be suspended or withdrawn. 


AMENDED ORDER FOR HEARING. 

File No. 1-2964 

I. 

On August 7, 1937, Transamerica Corporation filed 
pursuant to Section 12(b) of the Securities Exchange 
Act of 1934 an application on Form 24 for the regis¬ 
tration of 11,590,784 shares of its capital stock, $2 
par value, on the New York Stock Exchange and the 
Los Angeles Stock Exchange. Thereafter said applica¬ 
tion was amended to include registration on the San 
Francisco Stock Exchange. The registration of said 
shares of stock became effective on September 10,1937, 
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and has at all times since been effective. From time to 
time since September 10, 1937, Transamerica Corpo¬ 
ration has filed with the Commission amendments to 
said application, information supplemental thereto, 
and annual reports on Form 24-K, pursuant to Sec¬ 
tions 13(a) and (b) of the Securities Exchange Act of 
1934 and the rules and regulations adopted by the 
Commission thereunder. 


II. 

On November 22, 1938, the Commission issued an 
order under Section 19(a)(2) of the Securities Ex¬ 
change Act of 1934 directing that a hearing be heljl 
to determine whether, in said application for regis¬ 
tration and amendments thereto and in the annuaj 
report on Form 24-K filed by Transamerica Corpo[ 
ration for the fiscal year ending December 31, 1937[ 
said Transamerica Corporation had failed to comply 
with Sections 12(b) and 13(a) and (b) of the Securi¬ 
ties Exchange Act of 1934 and the rules, regulations: 
and forms promulgated by the Commission thereunder, 
and if so, whether it was necessary or appropriate for 
the protection of investors to suspend for a period not 
exceeding twelve months, or to withdraw, such regis¬ 
tration. Hearing pursuant to said order was duly con¬ 
vened on January 16, 1939, and was continued there¬ 
after from time to time until March 28, 1939, on 
which date said hearing was adjourned subject to call 
on ten days’ notice from the Commission. Said ad¬ 
journment was granted at the request of counsel for 
the Commission who, on said March 28, 1939, stated 
in open hearing before the trial examiner that Trans- 
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america Corporation had offered to the Commission 
full access to its books and records and those of its 
subsidiaries, and that adjournment of the hearing was 
desired to enable the Commission ? s staff to examine 
the books and records to which access was being given. 
Since on or about April 10, 1939, members of the staff 
of the Commission have been engaged in an examina¬ 
tion of certain of the books and records of Trans- 
america Corporation and its affiliates and subsidiaries, 
and in an examination of other relevant reports and 
documents. 

III. 

Members of the staff of the Commission have re¬ 
ported to the Commission information obtained in 
such examination which, if true, tends to show that 
Transamerica Corporation has failed to comply with 
the provisions of the Securities Exchange Act of 1934, 
and of the rules and regulations thereunder, in that 
the aforesaid application for registration and amend¬ 
ments thereto, and the annual reports supplemental 
thereto filed on Form 24-K for the fiscal years ending 
December 31, 1937, 1938, and 1939, respectively, con¬ 
tain numerous false and misleading statements of ma¬ 
terial facts, and omit material information required 
by the pertinent forms and by the instructions appli¬ 
cable thereto, as follows: 

(1) During the years 1936 to date the follow¬ 
ing companies have been, at various times, sub¬ 
sidiaries of the registrant and have not been dis¬ 
closed as such, although such disclosure is re¬ 
quired by Item 4(a) of Form 24 and Item 1(a) 
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of Form 24-K: Bank of America, N. T. & S. 
Merchants National Realty Corporation, Down¬ 
town Properties, Inc., First National Bank jof 
Ashland, Oregon, First National Bank of Merrill 1, 
Oregon, First National Bank of Klamath Falls, 
Oregon, First National Bank of Southern Oregon, 
First National Bank of Coquille, Oregon, State 
Bank of Ashland, Oregon, Central Bank of Oak¬ 
land, California, National Bank of Tacoma, 
Washington, First National Bank of Forest 
Grove, Oregon, Coolidge and McClaine Bank, 
Silverton, Oregon, Northern California Bank of 
Savings, First National Bank of Arizona, 
Phoenix Savings Bank and Trust Company, Pa¬ 
cific Coast Mortgage Company, Western States 
Corporation, Bankamerica Company, West Coakt 
Securities Company, American Medical Life As¬ 
sociates, Inc., Western Land Securities Company, 
Pacific Coast Holding Company. 

(2) No disclosure has been made in answer to 
Item 4(b) of Form 24 or Item 1(b) of Form 24-jv 
for 1937 and succeeding years that A. P. Giannini, 
L. M. Giannini, and John M. Grant, or one or 
more of them, have been and are parents of the 
registrant, as that term is defined in the instruc¬ 
tions applicable to Form 24 and Form 24-K. 

(3) In answer to Item 7 of Form 24 adequate 
disclosure has not been made of the general char¬ 
acter of the materially important business of (a) 
Transamerica Corporation, (b) Capital Company, 
(c) California Lands, Inc., (d) Transamerica 
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General Corporation, (e) Transamerica Service 
Corporation, (f) American "Brokerage, Inc., and 
(g) Associated American Distributors, Inc. 

(4) In answer to Item 24 of Form 24 disclo¬ 
sure has not been made of the business, vocation 
or employment of a substantial nature which the 
various officers and directors of Transamerica 
Corporation have had in connection with the op¬ 
eration of Pacific Coast Mortgage Company and 
its subsidiaries. 

(5) In answer to Item 28 of Form 24, and 
Item 12 of Form 24-K for 1937 and succeeding 
vears. there has not been disclosed all remunera- 
tion paid by the registrant and its subsidiaries, 
directlv and indirectlv, to officers and directors of 
Transamerica Corporation. 

(6) In answer to Item 11 of Form 24 ade¬ 
quate disclosure has not been made of all shares 
of stock of Transamerica Corporation beneficially 
owned by Transamerica General Corporation and 
Transamerica Service Corporation. 

(7) The certificates of Ernst & Ernst accom¬ 
panying the financial statements filed pursuant to 
Form 24, and to Form 24-K for 1937 and suc¬ 
ceeding years, contain no disclosure of the de¬ 
pendence of Ernst & Ernst on audits made of the 
books of Transamerica Corporation and its sub¬ 
sidiaries and affiliates by the personnel of the 
Bank of America, N. T. & S. A.; said certificates 
fail to state the opinion of said accountants with 
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respect to the financial condition and results of 
operations of the individual companies; and sa|d 
certificates do not fairly state the opinion of sajd 
accountants concerning the inadequacy of the 
reserves provided for the real estate owned di¬ 
rectly and beneficially by California Lands, Inc., 
and Capital Company, and the effect which provi¬ 
sion for adequate reserves would have upon the 
earnings and earned surplus of those companies 
and of Transamerica Corporation. 

(8) Ernst & Ernst were not, at the times of 
their certifications of the financial statements of 
Transamerica Corporation and its subsidiaries, 
filed pursuant to Form 24, and to Form 24-K fcjr 
1937 and succeeding years, independent public dr 
independent certified public accountants with in¬ 
spect to said Corporation within the meaning of 
the rules and regulations of the Commission, the 
forms pursuant to which said financial statements 
were filed, and the instructions applicable thereto. 

(9) Dividends paid by the Bank of America, 
N. T. & S. A., to Inter-America Corporation, and 
through it to Transamerica Corporation, during 
the years 1933 to 1936, inclusive, have been im¬ 
properly treated by Inter-America Corporation 
and Transamerica Corporation as income, thus 
rendering misleading the profit and loss state¬ 
ments for the years 1934, 1935, and 1936, and the 
balance sheets for 1936 and succeeding years of 
Inter-America Corporation and Transamerica 
Corporation. 
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(10) Transamerica Corporation’s profit and 
loss statements for the years 1934, 1935, 1936, and 
1937, and the balance sheets for 1936 and suc¬ 
ceeding years, are misleading because of charges 
to paid-in surplus of contributions made by 
Transamerica Corporation to the operating ex¬ 
penses of Associated American Distributors, Inc., 
from 1932 to 1937, inclusive. 

(11) The profit and loss statement for the 
year 1937, and the balance sheets for 1937 and 
succeeding years, of Transamerica Corporation 
do not adequately disclose the nature of credits 
created in 1937 by the transfer from Trans¬ 
america Corporation to Transamerica General 
Corporation of 10,000 shares of the common stock 
of Inter-Continental Corporation, and 184,000 
shares of common stock of National City Bank 
of New York, and by the transfer by Trans¬ 
america Corporation to California Lands, Inc., 
of 15,000 shares of the common stock of Bank of 
America N. T. & S. A. 

(12) The surplus accounts of Transamerica 
Corporation, as contained in its balance sheets for 
1937 and succeeding years, are improperly stated 
by reason of the failure to charge against earned 
surplus that portion of the amount paid by Trans¬ 
america Corporation in 1937 to reacquire its own 
stock for cancellation, which exceeded the par 
value and paid-in surplus applicable to said stock. 

(13) The investments of Transamerica Cor¬ 
poration and its subsidiaries in the common 
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stock of the following banks have not been dis¬ 
closed on the appropriate balance sheets and sup¬ 
porting schedules for the years indicated below: 

Compan y Year _ Investment _ 

Transamerica 1937 National Bank of Waish- 
Corporation ington 


Inter-America 1936 First National Bank of 
Corporation Ashland, Oregon | 

First National Bank of 

Merrill, Oregon 

First National Bank of 

Klamath Falls, Oregon 

First National Bank of 

Southern Oregon 

First National Bank of 

Coquille, Oregon 

State Bank of Ashlaiid, 

Oregon 

National Bank of Tacoma, 
Washington j 

Transamerica 1936 Pasadena Savings Bank 

General California First National 

Company Bank of Long Beach 

Inter-Conti- 1936 Central Bank of Oakland 

nental Corpo¬ 
ration 


(14) Footnote (B) to the balance sheet of 
Transamerica Corporation as at December 31, 
1937, does not fully disclose the nature of the 
liability created by a certain contract entered 
into by and between the Bank of America, N. "p- 
& S. A., and Transamerica Corporation on Julkr 
14, 1937, relating to the common stock of Na¬ 


tional City Bank of New York. 
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(15) Footnote (I) to the balance sheet of 
Transameriea Corporation as at December 31, 
1937, does not fully disclose the material portions 
of the contract referred to therein, and the cir¬ 
cumstances under which the said contract was 
entered into. 

(16) The balance sheet of Inter-America Cor¬ 
poration as at December 31, 1936, improperly 
classifies a certain item of $9,302,381.82 as “ re¬ 
serve for liability and possible loss under out¬ 
standing contract of guaranty”. 

(17) On the balance sheets of Transameriea 
General Corporation and Transameriea Service 
Corporation for 1936 and succeeding years, the 
beneficial interest of said companies in shares 
of the common stock of Transameriea Corpora¬ 
tion is concealed by the classification thereof as 
“notes receivable”. 

(18) The reserves applicable to the real estate 
owned directly and beneficially by California 
Lands, Inc., and Capital Company are improp¬ 
erly carried on the books of Transameriea Gen- 
eral Corporation. 

(19) The reserves provided for anticipated 
losses on real estate directly and beneficially 
owned by California Lands, Inc., and Capital 
Company are inadequate, with the result that the 
surplus accounts of those companies for 1936 
and succeeding years are overstated, and the ex¬ 
penses of those companies for 1934 and succeed¬ 
ing years understated. 
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(20) The profit and loss statements for lj)34 
and succeeding years, and the balance sheets for 
1936 and succeeding years, of California Lands, 
Inc., and Capital Company are false and njiis- 
leading in that losses incurred by those com¬ 
panies on the sale of real estate from 1932 to 
date have been charged to reserves which were 
not created to provide for such losses. 

(21) The profit and loss statement for the 
year 1936, and the balance sheets for 1936 atnd 
succeeding years, of Transamerica General Cor¬ 
poration do not adequately disclose the nature [of 
credits created in 1936 by the transfer from Traijis- 
america General Corporation to Transamerjca 
Corporation of 724,101 shares of the common 
stock of Bankamerica-Blair Corporation, and by 
the transfer by Transamerica General Corpora¬ 
tion to Inter-Continental Corporation of 67,0te 
shares of the common stock of General Metals 
Corporation. 

(22) On the balance sheet of Transamerica 
Service Corporation, as at December 31, 1937, 
the beneficial interest of said company in shares 
of the common stock of Bank of America, N. T. 
& S. A., Pacific Coast Mortgage Company, First 
National Bank of Forest Grove, Oregon, Cool- 
idge and McClaine Bank, Silverton, Oregon, and 
Great Republic Life Insurance Company, is con¬ 
cealed by the classification thereof as “notes re¬ 
ceivable”. 
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(23) The surplus accounts of California 
Lands, Inc., and Capital Company, as shown on 
their balance sheets for 1936 and succeeding 
years, incorrectly give effect to so-called “recov¬ 
eries” inuring to said companies by virtue of 
their interest in certain contracts entered into 
between Transamerica Bank Holding Company 
and Bank of America, N. T. & S. A., on Febru¬ 
ary 1, 1933, and Corporation of America and 
Bank of America, N. T. & S. A., on January 2, 
1934. 

(24) The surplus accounts of California 
Lands, Inc., and Capital Company, as shown on 
their balance sheets for 1937 and succeeding 
years, incorrectly give effect to certain so-called 
“profits” inuring to said companies on July 14, 
1937, as a result of the resale to the Bank of 
America, N. T. & S. A., of certain charged off 
assets of said Bank. 

(25) On the balance sheets of California 
Lands, Inc., as at December 31, 1937, and suc¬ 
ceeding years, certain amounts due from Bank- 
america Company, Western States Corpora¬ 
tion, and Pacific Coast Mortgage Company, are 
improperly classified as “notes receivable”. 

(26) Footnotes to the balance sheets and 
profit and loss statements of Transamerica Cor¬ 
poration and its subsidiaries relating to securi¬ 
ties held on December 31, 1931, and subsequently 
sold (as for example Footnote E to the balance 
sheet of Inter-America Corporation as at Decern- 
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ber 31, 1936) do not accurately state, in the ljght 
of the so-called reorganization of Transamejiea 
Corporation and subsidiaries in 1931, the effect 
of such sales upon the income, earned surplus, 

and paid-in surplus of said companies. ! 

I 

(27) The balance sheets of Transamefica 

General Corporation for 1936 and succeeding 
years do not disclose the restrictions imposed 
by the Italian government upon the investment, 
of said company in the capital stock of Baxkca 
d’America e d’Italia. j 

(28) Said application for registration, amend¬ 
ments, and annual reports contain additional 
false and misleading statements, and material 
omissions, relating in particular to the financial 
statements of certain subsidiaries of Trans- 
america Corporation filed as a part of said appli¬ 
cation, amendments, and reports. A description 
of such additional false and misleading state¬ 
ments, and material omissions, is set forth in a 
separate order adopted simultaneously herewith 
(hereinafter referred to as the “Supplemental 
Amended Order for Hearing”). 

I 

IV. 

The information reported to the Commission b|v 
members of its staff as set forth in Paragraph III 
hereof, tends, if true, to show further that the fail¬ 
ure of Transamerica Corporation to comply with 
the provisions of the Securities Exchange Act of 
1934, and of the rules and regulations thereunder, at 
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alleged in Paragraph III hereof, among other things 
was a part of a scheme to conceal from, and was for 
the purpose of concealing from, the actual and poten¬ 
tial owners of Transamerica Corporation stock the 
fact that it had been, since 1932, and was, the con¬ 
tinuing policy of Transamerica Corporation and its 
subsidiaries 

(a) to manipulate the market for Trans¬ 
america Corporation's common stock on the vari¬ 
ous national securities exchanges upon which 
said stock was traded, by direct and indirect 
purchases of said stock for the account of Trans¬ 
america Corporation, its subsidiaries, affiliates 
and others, by soliciting potential investors to 
purchase said stock, and by financing the pur¬ 
chase of said stock by others, and 

(b) to induce investors to buy, or to with¬ 
hold from selling, said stock by means of state¬ 
ments of material facts which were, at the time 
and in the light of the circumstances under which 
they were made, false and misleading with re¬ 
spect to such matters as earnings of Trans¬ 
america Corporation and its subsidiaries, the real 
estate owned by subsidiaries of Transamerica 
Corporation, the nature of the market for Trans¬ 
america Corporation common stock, and, in gen¬ 
eral, the financial condition of Transamerica 
Corporation and its subsidiaries and affiliates, 
and with respect to certain other matters re¬ 
ferred to in the Supplemental Amended Order 
for Hearing. 
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The Commission, deeming such action necessary 
and appropriate in the public interest, hereby orders: 

(1) That the hearing originally ordered ^nd 
adjourned as set forth in Paragraph II hereof 
shall be reconvened on December 9, 1940, for the 
purpose of taking testimony as to whether Trans- 
america Corporation has failed to comply with 
the provisions of the Securities Exchange Act of 
1934, and of the rules, regulations and forms 
promulgated thereunder, in the respects alleged 
by the Commission’s staff as set forth in Para¬ 
graphs III and IV hereof, and, if so, whether 
it is necessary or appropriate for the protection 
of investors to suspend for a period of not Ex¬ 
ceeding twelve months, or to withdraw, the regis¬ 
tration of the stock of said corporation. 

(2) That said reconvened hearing shall be 

conducted before Henry Fitts, an officer of the 
Commission, and that said officer shall enjoy ayd 
exercise the same powers as conferred upon him 
by the original order in this matter issued No¬ 
vember 22, 1938. j 

(3) That said reconvened hearing shall be 
resumed on said December 9, 1940, at ten o’clock, 
A. M., in Room 1301 of the Commission’s Re¬ 
gional Office at 625 Market Street, San Fran¬ 
cisco, California, and shall continue thereafter 
at such times and places as the officer herein¬ 
before designated may determine. 
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(4) That this Amended Order for Hearing 
shall be served forthwith upon Transamerica 
Corporation, and shall be made public on, but not 
before, the reconvening of the hearing as here¬ 
inbefore ordered. 

(5) That the Supplemental Amended Order 
for Hearing hereinbefore referred to shall like¬ 
wise be served forthwith upon Transamerica 
Corporation, and that a copy thereof, together 
with a copy of the Amended Order for Hearing, 
shall be served, with the consent of said corpo¬ 
ration, upon each other corporation or firm 
named in either of said orders which is directly 
affected thereby, but that said Supplemental 
Amended Order for Hearing shall not be made 
public until the completion of the hearing here¬ 
inbefore ordered, provided, however, that 

(a) said Supplemental Amended Order 
for Hearing, or any pari thereof, may be made 
public at any time upon joint motion of Trans¬ 
america Corporation and such other person as 
may be directly affected by the part of the 
order concerned; and 

(b) said Supplemental Amended Order for 
Hearing, or any pari thereof, may be made 
public by the Commission at any time upon 
its own motion to the extent necessary or ap¬ 
propriate in connection with any judicial pro¬ 
ceeding to enforce any subpoena issued by the 
Commission or any duly appointed officer 
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thereof, or in any other judicial proceeding 
relating to the institution or conduct of tjhis 
proceeding, or in connection with any argument 
or controversy concerning the admissibility of 
evidence at the reconvened hearing, or to dny 
other extent necessary to the orderly and effec¬ 
tive conduct and disposition of this proceed¬ 


ing. 


(6) That except as specified in subparagraph 
(2) of this Paragraph V, this order, and tjhe 
Supplemental Amended Order for Hearing, shhll 
in all respects be substituted for and supersede 
all other orders for hearing, and amendments 
thereto, heretofore issued by the Commission jin 
this matter. I 

By the Commission. 

(Seal) Francis P. Brassor (Signed) 

i 

Francis P. Brassor, 

Secretary. I 

(Tr. 212-227.) 





112 


EXHIBIT “B” 

UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 


At a regular session of the Securities and Exchange 
Commission, held at its offices in the City 
of Washington, D. C., on the 22d 
day of November, A. D., 1940 


In the Matter of 

Proceeding under Section 19(a) (2) of 
the Securities Exchange Act of 1934, 
as amended, to determine whether the 
registration of 

Transamerica Corporation 
Capital Stock $2 par Value 
should be suspended or withdrawn 


SUPPLEMENTAL AMENDED 
ORDER FOR HEARING. 

File No. 1-2964. 

I. 

Reference is hereby made to the Amended Order 
for Hearing adopted by the Commission in the above 
entitled matter on November 22, 1940, and in par¬ 
ticular to subparagraph (28) of paragraph III and 
subparagraph (b) of paragraph IV thereof. 
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In addition to the allegations specifically set forth 
in paragraph III of said Amended Order for Hear¬ 
ing, members of the staff have reported to the Com¬ 
mission information which, if true, tends to show 
that the application amendments, and annual reports 
of Transamerica Corporation contain false and mis¬ 
leading statements, and material omissions, in ijhe 
following respects: 

(1) Credits applied to reduce the indebtedness of 

Corporation of America, Inter-America Corporation 
and Transamerica Corporation to the Bank ^)f 
America, N. T. & S. A., under certain contracts 
entered into on June 26, 1931, December 31, 19^1, 
and February 13, 1932, have been improperly and 
falsely described as “ recoveries’ 7 in answer to Itepi 
33 of Form 24 and in Schedule Y of the balance she^t 
of Inter-America Corporation as at December 3jl, 
1936. | 

(2) Direct and indirect contributions made t)y 
Transamerica General Corporation to Occidental Liife 
Insurance Company, for the purpose of offsetting 
losses of the latter company, have been improperlv 
charged against a “reserve for real estate losses and 
contingencies of Occidental Life Insurance Company ^ 
shown on the balance sheet of Transamerica Generali 
Corporation for 1936 and succeeding years. 

(3) On the balance sheets of Pacific National Fire 
Insurance Company for 1936 and succeeding years, 
surplus has not been segregated as required by the 
instructions to the form applicable thereto. 
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(4) The Combined Report of Condition of Bank 
of America, N. T. & S. A., First National Bank in 
Reno, and Bank of America (California) as at De¬ 
cember 31, 1936, improperly includes unrealized ap¬ 
preciation in the carrying value of government, 
municipal, and other securities. 

(5) The Combined Reports of Earnings and Divi¬ 
dends of Bank of America, N. T. & S. A., First 
National Bank in Reno, and Bank of America (Cali¬ 
fornia) for the years 1934, 1935, and 1936, improp¬ 
erly include, as items of income, unrealized profits 
created by writing up the carrying value of govern¬ 
ment, municipal, and other securities. 

(6) The Combined Reports of Earnings and Divi¬ 
dends referred to in subparagraph (5) hereof con¬ 
ceal donations made by Bank of America, N. T. & 
S. A., to its parent or affiliated corporations as depre¬ 
ciation, losses on loans, or other loss or expense 
items. 

(7) The Combined Reports of Earnings and Divi¬ 
dends referred to in subparagraph (5) hereof mis¬ 
state the net profits of Bank of America, N. T. & 
S. A., in that item of the report relating to “net prof¬ 
its as national bank since organization”. 

(8) The Combined Reports of Earnings and Divi¬ 
dends referred to in subparagraph (5) hereof do not 
include in that item relating to “voluntary contribu¬ 
tions to surplus or profits” all premiums received 
from the sale of the capital stock of, and all other 
voluntary contributions to the surplus or profits of, 
Bank of America, N. T. & S. A. 
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(9) The reserves in the Combined Reports of 
Earnings and Dividends referred to in subparagraph 
(5) hereof are inadequate to provide for estimated 
losses and doubtful and slow accounts, for deprecia¬ 
tion of bank premises, including furniture and fix¬ 
tures, losses on other real estate, bonds, and oth^r 
securities owned by Bank of America, N. T. & S. A. 

(10) The reserves contained in the Combined Re¬ 
port of Condition referred to in subparagraph (4) 
hereof do not make adequate provisions for estimated 
losses and doubtful and slow accounts, for deprecia¬ 
tion of bank premises, including furniture and fix¬ 
tures, losses on other real estate, bonds, and oth^r 
securities owned by Bank of America, N. T. & S. A. 

III. I 

In addition to the allegations specifically set fortji 
in para,graph IV and of said Amended Order fo^ 
Hearing, members of the staff have reported to thd 
Commission information which, if true, tends to show 
that the failure of Transamerica Corporation to comf 
ply with the provisions of the Securities Exchange 
Act of 1934, and of the rules and regulations therej 
under, as alleged in paragraph IV of said Amended 
Order for Hearing, was further a part of a scheme 
to conceal from, and was for the purpose of con¬ 
cealing, from the actual and potential owners oil 
Transamerica Corporation stock the fact that it had! 
been, since 1932, and was, the continuing policy ofj 
Transamerica Corporation and its subsidiaries tol 
induce investors to buy, or to withhold from selling,! 
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said stock by means of statements of material facts 
which were, at the time and in the light of the cir¬ 
cumstances under which they were made, false and 
misleading with respect to the earnings and divi¬ 
dends of Bank of America, N. T. & S. A., and with 
respect to said Bank’s asset condition. 

IV. 

It is herebv ordered that in the reconvened hear- 
ing ordered in paragraph V of said Amended Order 
for Hearing, testimony shall be taken with respect to 
the matters set forth in paragraphs II and III hereof 
to the same extent as if said matters had been set 
forth specifically in said Amended Order for 
Hearing. 

V. 

It is further ordered that, this Supplemental 
Amended Order for Hearing shall be served and 
published in the manner, and subject to the conditions, 
prescribed in subparagraph (5) of paragraph V of 
said Amended Order for Hearing. 

Bv the Commission. 

(Seal) Francis P. Brassor (Signed) 

Francis P. Brassor, 

Secretary. 


(Tr. 228-232.) 
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EXHIBIT “C”. 

Memorandum of Procedure. 

March 10, 1941. 

As a result of conferences held on March 4, 1941, 
between representatives of Transameriea Corpora¬ 
tion, representatives of Bank of America N. T.l & 
S. A., and representatives of the Securities and Ex¬ 
change Commission, the following plan for proceed¬ 
ing in an effort to stipulate facts in the 19(a) (2) 
proceeding instituted by the Commission against 
Transameriea Corporation was agreed upon: j 

(1) Transameriea Corporation will file certain 
footnotes to those portions of its application for reg¬ 
istration of Transameriea Corporation that relate to 
the report of condition and the earnings and divi¬ 
dends report of Bank of America National Trust and 
Savings Association. Upon the filing of the foot¬ 
notes in form satisfactory to the Securities and Ex¬ 
change Commission, subparagraphs (4), (5), (6i), 
(7), (8), (9), and (10) of paragraph II of the Sup¬ 
plemental Amended Order for Hearing issued on 
November 22, 1940, shall be eliminated from the pro¬ 
ceeding. Neither the footnotes hereinabove referred 
to nor the fact of their filing are to be used as ad¬ 
missions or otherwise for the purpose of establishing 
any of the remaining issues in the proceeding, 
and no notice shall be taken of or reference made to 
said notes in the subsequent proceedings herein, ex¬ 
cept in the Commission’s action eliminating the para¬ 
graphs referred to from the Supplemental Amended 
Order for Hearing, and except such appropriate ref- 
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erence as may be made by the Commission, in its 
final opinion in this matter, to the fact that said sub- 
paragraphs (4)-(10) had been eliminated by the 
Commission upon the filing of said amendments. 

(2) The representatives of Transamerica Cor¬ 
poration and members of the staff of the Commission 
shall forthwith confer for the purpose of stipulating 
facts bearing upon the remaining issues in said pro¬ 
ceeding. 

(3) No new issues are to be raised in this pro¬ 
ceeding; provided, however, that the Commission does 
not waive its right to institute any other appropriate 
proceeding in respect to any matter that may here¬ 
after come to its attention. 

(4) Transamerica Corporation shall be given a 
reasonable opportunity at any time during the pro¬ 
ceeding to produce any evidence or file any answer 
to meet any facts, inferences or contentions which it 
is advised by counsel would be appropriate to fully 
explain the facts developed by stipulation or other¬ 
wise; and the same opportunity will be reserved to 
the Commission. 

(5) The pending motions are to be disposed of 
by the Commission at such time and in such manner 
as it shall determine without prejudice to any rights 
of Transamerica Corporation with respect thereto, 
nor shall this plan of procedure waive any of the 
rights of Transamerica Corporation under said mo¬ 
tions, or such rights as said corporation has under 
the opinion of the Court of Appeals for the District 
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of Columbia in the case of Bank of America N. T. & 
S. A. v. Douglas et al. 

(6) The object of this proposed program is to 
develop the facts pertaining to the remaining itenjis 
without a long and complicated proceeding. It is un¬ 
derstood that there is no commitment by either side 
at the present time as to the method by which apy 
issue other than items (4)-(10) of the Supplemental 
Amended Order of November 22, 1940, shall be ulti¬ 
mately disposed of. It is further understood that 
nothing in this agreement shall be construed to affect 
in any way the right of the Commission to render 
such findings of fact and opinion and such order, 
in this proceeding as may appear to it to be appro¬ 
priate. 

(7) It is understood that no stipulation of fact^ 
shall be binding until it has been submitted to the 
Commission and is approved by both the Commis¬ 
sion and the Registrant. 

(8) It is understood that these conferences will 
be held, and that they may take some time, and that, 
neither party shall take advantage of the fact thai; 
the resumption or final determination of the 19(a] 
(2) proceeding may be delayed by reason of thes^ 
negotiations. 

s/Chester T. Lane, 

General Counsel, 

’ I 

Securities and Exchange 
Commission. 

s/L. M. Giannini. 

(Tr. 233-236.) I 
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EXHIBIT “D” 


34—3022 


UNITED STATES OF AMERICA 
Before the 

SECURITIES AND EXCHANGE COMMISSION 


At a regular session of the Securities and Exchange 
Commission, held at its offices in the City of 
Washington, D. C., on the 29th day of Septem¬ 
ber, A. D. 1941. 


In the Matter of 

Proceeding under Section 19(a)(2) of 
the Securities Exchange Act of 1934, j 
as amended, to determine whether the ' 
registration of 

Transamerica Corporation 
Capital Stock, $2 par Value 
should be suspended or withdrawn 


Order Amending Supplemental 
Amended Order for Hearing. 
File No. 1-2964. 


It appearing to the Commission that Transamerica 
Corporation has filed an amendment to its applica- 
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tion on Form 24 as heretofore amended and supple¬ 
mented, for the registration of 11,590,784 shares of 
its capital stock, $2 par value, on the New York Stcjck 

Exchange and the Los Angeles Stock Exchange; ajid 

I 

It appearing further that said amendment relates 
to that part of the application pertaining to the Re¬ 
port of Condition of Bank of America N. T. & S. 
as of December 31, 1936, and to the Reports of Earn¬ 
ings and Dividends of that Bank for the years 1934, 
1935 and 1936; and 

It appearing further that the alleged deficiencies 
in that part of the application pertaining to the Re¬ 
port of Condition and the Reports of Earnings and 
Dividends above referred to, to which such amend¬ 
ment relates, are set forth in sub-paragraphs (4) to 
(10) inclusive, of Section II of the Supplemental 
Amended Order for Hearing, dated November 22, 
1940; 

IT IS THEREFORE ORDERED that said Su^- 
plemental Amended Order for Hearing be, and tLje 
same hereby is, amended by striking therefrom sub- 
paragraphs (4) to (10) inclusive, of Section it 
thereof; and 

IT IS FURTHER ORDERED that the Amended 
Order for Hearing and the Supplemental Amende^. 
Order for Hearing in this matter shall otherwise re¬ 
main in full force and effect. 

By the Commission. 

(Seal) Francis P. Brassor, 

Secretary. 


(Tr. 237.) 
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In the District Court of the United States 
for the District of Columbia 


B ank of America National Trust and Sav-1 
ings Association, a national banking 
association, 

Plaintiff, 

vs. 

William O. Douglas, George C. Mathews, ' Action 
Robert, E. Healy, Jerome N. Frank, ^°‘ 

Edward C. Eicher, Sumner T. Pike, 

Ganson Purcell, Edmund Burke, Jr., j 
Francis P. Brassor and Henry Fitts, 

Defendants, j 


JOINT AND SEVERAL ANSWER OF DEFENDANTS TO 
AMENDED AND SUPPLEMENTAL COMPLAINT. 

Now come William 0. Douglas, George C. Mathews, 
Robert E. Healy, Jerome N. Frank, Edward C. 
Eicher, Sumner T. Pike, Ganson Purcell, Edmund 
Burke, Jr., Francis P. Brassor, and Henry Fitts, the 
defendants herein, by Chester T. Lane and J. Leon¬ 
ard Townsend, their attorneys, and for answer to the 
complaint these defendants, and each of them sever¬ 
ally, say as follows: 


First Defense 

The Amended and Supplemental Complaint fails to 
state any claim against the defendants herein, or any 
of them, upon which any relief can be granted. 
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Second Defense 

i 

This Court lacks jurisdiction over the subject mat¬ 
ter of this suit because, 

(a) this suit is in effect a suit seeking specifi¬ 
cally to enforce certain contracts alleged to haye 
been made by the Securities and Exchange Com¬ 
mission, an administrative agency of the United 
States; such suit, therefore, is a suit against 
the United States, which is not and cannot fye 
made a party hereto; 

(b) this suit is in effect a suit seeking to in¬ 
terfere with and control certain property owned 
by the Securities and Exchange Commission, an 
administrative agency of the United States; such 
suit, therefore, is a suit against the United Statens, 
which is not and cannot be made a party heretoi; 

(c) this suit is in effect a suit seeking to in¬ 
terfere with and control the Securities and Ex¬ 
change Commission, an agency of the United 
States, in the performance of its lawful duties 
under the laws of the United States; such suit'^ 
therefore, is a suit against the United States 
which is not and cannot be made a party hereto 


(d) the plaintiff by this suit seeks by indirec¬ 
tion prematurely to review preliminary and pro¬ 
cedural orders of the Securities and Exchange 
Commission which are not subject to judicial 
review at this time; 

(e) Congress in Section 25(a) of the Securi¬ 
ties Exchange Act has conferred upon certain 
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designated Circuit Courts of Appeals and upon 
the Court of Appeals for the District of Colum¬ 
bia exclusive jurisdiction to review such orders 
of the Securities and Exchange Commission as 
are reviewable; 

(f) the Federal Declaratory Judgment Act (48 
Stat. 955, as amended by 49 Stat. 1027, 28 U.S.C. 
Sec. 400 [Supp. 1938]) does not authorize a court 
to declare administrative action invalid where the 
court lacks jurisdiction under settled principles 
to enjoin such action; 

(g) and for other reasons apparent of record. 

(Tr. 238-240.) 
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In the District Court of the United States 
for the District of Columbia 


Bank of America National Trust and Sav¬ 
ings Association, a national banking 
association, 

Plaintiff, 

vs. 

William O. Douglas, George C. Mathews, 
Robert E. Healy, Jerome N. Frank, 
Edward C. Eicher, Sumner T. Pike, 
Ganson Purcell, Edmund Burke, Jr., 
Francis P. Brassor and Henry Fitts, 

Defendants. 


ORDER FOR HEARING. 

Upon consideration of the joint application of 
counsel of record in the above proceedings, it is thijs 
28th day of January, 1942, I 

Ordered that the oral arguments on the legal suf¬ 
ficiency of the first and second defenses filed herein 
by the defendants shall be heard on the 16th da^ 
of February, 1942. 


y Civil Action 
No. 1326 


By the Court. 


Jennings Bailey, 

Justice. 


I 


(Tr. 259.) 
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In the District Court of the United States 
District of Columbia 


Bank of America National Trust and Sav¬ 
ings Association, a national banking 
association, 

Plaintiff, 

vs. 


William 0. Douglas, George C. Mathews, r 
Robert E. Healy, Jerome N. Frank, 
Edward C. Eicher, Sumner T. Pike, 
Ganson Purcell, Edmund Burke, Jr., 
Francis P. Brassor and Henry Fitts, 

Defendants. 


Civil Action 
No. 1326 




MEMORANDUM OF OPINION, MARCH 13, 1942. 

This case has come on to be heard upon a stipula¬ 
tion of counsel the effect of which is that the court 
shall determine certain questions of law. 

As a preliminary matter the defendants raise a 
question of proper parties. The original complaint 
was filed against certain defendants who composed the 
Securities & Exchange Commission. The amended 
complaint made these same persons as defendants 
together with certain others who are now members of 
the Securities & Exchange Commission. Of the origi¬ 
nal defendants, three now hold other official posi¬ 
tions under the United States Government and one 
has retired from his position. As none of these four 
can now act in any way as members of the Securities 
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& Exchange Commission, I fail to see how they can 
be held liable under the amended complaint andj it 
should be dismissed as to them. 

So far as the amended complaint seeks the spe¬ 
cific performance by the defendants of certain con¬ 
tracts, if these contracts were made in their capacity 
as members of the Securities & Exchange Commission, 
I think that the relief sought is against the United 
States and the court has no jurisdiction. If the shit 
is against them as individuals, they had no power to 
enter into such contracts as members composing the 
Securities & Exchange Commission. In addition to 
that, those of the defendants who did not enter ifito 
such contracts would not as individuals be bound py 
the acts of their predecessors. No steps have been 
taken by the plaintiffs under Rule 25, Section (d) 
of the Federal Rules of Civil Procedure. I 

I think that of course any stipulation of fapts 
entered into by the Securities and Exchange Corp- 
mission would be binding on the Securities & Ex¬ 
change Commission as at present constituted, but thpt 
does not give the court the power to have any con¬ 
tract entered into by the Securities & Exchange Conji- 
mission specifically performed. As to the agreement 
of March 10, 1941, I agree with the construction put 
upon it by the defendants, but whether this view is 
correct or not, I do not think that the court has juris¬ 
diction to interfere with intermediate or interlocu¬ 
tory proceedings of an administrative body, unless 
the plaintiff should be threatened with irreparable in¬ 
jury or be deprived of some constitutional right. Ip 
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addition I do not think that any question of this 
kind was embraced in the opinion of the Court of 
Appeals when considering the original complaint. It 
may be added that the plaintiff contends at times that 
the acts of the defendants were the acts of the Com¬ 
mission and at others the acts of the defendants were 
the acts of the Commission and at others the acts 
of individuals. However it is clear from the opinion 
of the Court of Appeals that the Commission is bound 
by the statement of assets and earnings as shown in 
the financial reports of National Banks as they are 
determined by the Comptroller of the Currency. 

On the question of pretrial publicity under the 
views expressed by the Court of Appeals. I think that 
the supplemental amended order of November 22, 
1940 is subject to the same criticism as the original 
order of November 22, 1938, and is in violation of 
the opinion of the Court of Appeals. 

.Jennings Bailey, 

Justice. 


(Tr. 260-261.) 
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In the District Court of the United States 
for the District of Columbia 




Civil Action 
f No. 1326 


Bank of America National Trust and 
Savings Association, 

Plaintiff, 
vs. 

William O. Douglas, George C. Mathews, 

Robert E. Healy, Jerome N. Frank, Ed¬ 
ward C. Eicher, Sumner T. Pike, Ganson 
Purcell, Edmund Burke, Jr., Francis P. 

Brassor and Henry Fitts, 

Defendants. 

ORDER. 

For reasons appearing in the Memorandum Opin¬ 
ion filed herein on the 13th day of March, 1942, aijd 
the Court being of opinion that the causes of action 
alleged in Paragraphs XY to XX, inclusive, aUd 
Paragraphs XXVIII to XXXII, inclusive, of tile 
Amended and Supplemental Complaint are moot, it i[s 
by the Court, | 

ADJUDGED, ORDERED AND DECREED, thslt 
the Amended and Supplemental Complaint filed 
herein on the 7th day of January, 1942, be, and th^ 
same hereby is, dismissed. 

Jennings Bailey, I 

Justice. 

March 20, 1942. | 

(Tr. 262.) I 
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In the United States Court of Appeals for 
District of Columbia 


the 


No. 8262 I 

Bank of America National Trust and Savings Association, 

APPELLANT 

V. 

William 0. Douglas. George C. Mathews, Robert E. HeAly, 
Jerome N. Frank, Edward C. Eicher. Sumner T. riiKE, 
Ganson Purcell, Edmund Burke, Jr., Francis P. Bra^sor, 
and Henry Fitts, appellees 


BRIEF FOR APPELLEES 


statement of case 

This case comes before the court on appeal from an order 
entered below dismissing the “Amended and Supplemental 
Complaint” of the Bank of America National Trust & Savihgs 
Association (hereinafter referred to as the Bank). The ^ole 
question presented is whether that complaint, containing f<j>ur 
separate and distinct alleged causes of action, states any vajlid 
claim for relief. 

The cause originated in the lower court more than three 
years ago, and an opinion on appeal was rendered by this codrt 
in May 1939 (105 F. (2d) 100). The Bank’s present claim jfor 
relief is predicated in large part upon that opinion, and it is 
therefore deemed appropriate briefly to describe the previous 
course of this litigation, and to point out those facts disclosed 
by the record which are pertinent to a determination of t^e 
present controversy. 


(l) 



9 


On November 22, 1938, the Securities and Exchange Com¬ 
mission (hereinafter called the Commission) issued an order di¬ 
recting that a hearing be held under Section 19 (a) (2) of the 
Securities Exchange Act as amended, 48 Stat. 898,15 U. S. C. 78s 
(2) (hereinafter referred to as the Act) to determine whether 
Transamerica Corporation (hereinafter referred to as Trans- 

america) had failed to comply with Section 12 (b) 1 and Sec¬ 
tions 13 (a) = and (b) 3 of the Act and the rules, regulations and 
forms promulgated thereunder, and, if so, whether it was nec¬ 
essary or appropriate for the protection of investors to suspend 
or withdraw the registration of Transamerica stock from the 
exchanges upon which such stock was registered. The order 
enumerated specific alleged false and misleading statements 
contained in Transamerica’s application for registration and 
its annual reports filed with the Commission (Appellant’s App. 
37). 

The Bank of America has never been a party to the Trans¬ 
america proceedings. Its interest therein arises from the fact 
that, until very shortly before the date of the filing of Trans¬ 
america’s application with the Commission, the Bank was 
practically a wholly-owned subsidiary of Transamerica, the 
latter owning 99.65% of the outstanding stock of the Bank. 
In view of this fact, Transamerica’s application was required 
to include, and did include, balance sheets, profit and loss state¬ 
ments and other financial information regarding the Bank, as 
well as those of numerous of Transamerica’s other subsidiaries. 

On January 16. 1939, the day on which public hearings com¬ 
menced in the Transamerica proceeding above referred to, this 
action was first commenced by the Bank (Appellant’s App. 2). 
In its original complaint the Bank named as defendants six 
individuals, all of whom were identified with the Commission 
either as commissioners or in other official capacities. The 
Commission was not then, nor is it now, a party to this action. 

By its original complaint, the Bank sought an injunction 
and declaratory relief on the theory that defendants, although 

1 48 stat. S02: 15 U. S. C. 7S1 (b). 

’48 Stat. S94; 15 U. S. C. 78m (a). 

*48 Stat. S94; 15 U. S. C. 7Sm (b). 
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purporting to act in their official capacities, were acting [con¬ 
trary to law, causing irreparable injury to the Bank. The prig- 
inal complaint generally characterized the action of the) de¬ 
fendants as an attempt to exercise “visitorial” or “supervisory” 
powers over the Bank and specifically sought (1) a declaration 
by the court (a) that the defendants did not have the ijight 
to examine the Bank’s records “for the purpose of investigating 
plaintiff's financial condition or plaintiff’s accounting practices 
or bank operations.'’ and (b) that they were not entitle^ to 
have access to “any information from any reports of any na¬ 
tional bank examiner concerning plaintiff” or to make puplic 
such information, and (2) an injunction restraining defendants 
from (a) obtaining the books and records of the Bank for the 
purpose of “investigating the financial condition or business or 
accounting practices of plaintiff” and (b) from securing any 
reports of national bank examiners regarding the Bank or frlom 
making any investigation thereon (Appellant’s App. 2-19). 

The lower court, after hearing, dismissed the petition (Appel¬ 
lant’s App. 25-36). Thereafter, on May 8. 1939, this court 
handed down its opinion affirming in part and reversing in 
part the action of the lower court. - * In concluding its opinion 
this court summarized its holding as follows (p. 108): | 

We therefore hold: | 

1. That the delivery to the Commission by the Sec¬ 

retary of the Treasury of the examiners’ reports was au¬ 
thorized and legal; j 

2. That their use in proceedings to obtain the neces¬ 
sary facts and information whereby to carry out tlje 
investigatory function of the Commission, is proper; | 

3. That except to the extent necessary to carry oi^t 
the purpose just above mentioned the reports should b|e 
treated as confidential; and 

4. That the subpoenas in their present form are un(- 

reasonable and should not be enforced. | 

It was further ordered that the cause “remain on the triaj. 
docket of the District Court with the right to the Bank to 


4 105 F (2d) 100. 
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apply for further relief if it should become necessary by subse¬ 
quent events contrary to the views expressed herein.” 

Nothing further occurred in this cause until January 7, 1942. 
Meanwhile, the Commission, on November 22, 1940, amended 
its order for hearing in the Transamerica proceedings by isssu- 
ing an amended order and a supplemental amended order (Ap¬ 
pellant's App. 96-116). All charges challenging the correct¬ 
ness of the reports of condition and reports of earnings and 
dividends of the Bank were contained in subparagraphs (4) to 
(10) inclusive of paragraph II of the supplemental amended 
order (Appellant’s App. 114-115). 

After the issuance of the Commission’s supplemental 
amended order of November 22, 1940, and before September 
29, 1941, Transamerica filed an amendment to that part of its 
application for registration pertaining to the report of condi¬ 
tion and the reports of earnings and dividends of the Bank. 
Upon receipt of such amendment, the Commission, on the date 
last above mentioned, entered an order providing in part as 
follows: 

It appearing to the Commission that Transamerica 
Corporation has filed an amendment to its application 
on Form 24 as heretofore amended and supplemented, 
for the registration of 11.590.7S4 shares of its capital 
stock, $2 par value, on the New York Stock Exchange 
and the Los Angeles Stock Exchange; and 

It appearing further that said amendment relates to 
that part of the application pertaining to the Report of 
Condition of Bank of America N. T. & S. A., as of De¬ 
cember 31, 1936, and to the Reports of Earnings and 
Dividends of that Bank for the years 1934, 1935, and 
1936; and 

It appearing further that the alleged deficiencies in 
that part of the application pertaining to the Report of 
Condition and the Report of Earnings and Dividends 
above referred to, to which such amendment relates, are 
set forth in Subparagraphs (4) to (10), inclusive, of Sec¬ 
tion II of the Supplemental Amended Order for Hear¬ 
ing, dated November 22, 1940; 
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It is therefore ordered that said Supplemental 
Amended Order for Hearing be, and the same hereby is, 
amended by strikingIherefrom Subparagraphs (4) to / 
(10), inclusiveTofSection II thereof * * * (Appel¬ 
lant’s App. 85-86). | 

Following the entry of the order just above referred to,I the 
Commission ordered that on January 12, 1942, public hearings 
be resumed on the charges in its amended order and those! re¬ 
maining in the supplemental amended order (Appellant’s .4pp. 
76). None of these charges challenges the correctness of (my 
report of condition or reports of earnings and dividends of \the 
Bank, but relate entirely to information and financial data per¬ 
taining to Transamerica and other of its subsidiaries. Never¬ 
theless, on January 7,1942, five days before the hearings in the 
Transamerica matter were to be resumed in California, the 
Bank filed its amended and supplemental complaint in the Dis¬ 
trict Court in Washington, D. C., seeking, among other rel ief, 
an injunction restraining appellees from ‘‘challenging the 
reports of condition and reports of earnings and dividends of 
the plaintiff * * * ” I 

The Bank’s present complaint names as defendants all thise 
named as such in the original complaint, and in addition certain 
others (Edward C. Eicher, Sumner T. Pike, Ganson Purcell, 
and Edmund Burke, Jr.) who became commissioners of the 
Securities and Exchange Commission since 1939. Four of the 
defendants named in the present complaint (William 0. Doug¬ 
las, Jerome N. Frank, George C. Mathews, and Edward t. 
Eicher), as the court will judicially recognize, are no longer 
members of the Securities and Exchange Commission. Ovir 
the vigorous objection of counsel for appellant, the court beloiv 
ordered that the complaint be dismissed as to the four individ¬ 
uals last mentioned (Appellant’s App. 126-127). I 

The Bank’s amended and supplemental complaint purports 
to state four separate and distinct alleged causes of action. 

As these will be considered in detail hereinafter, it is suf r 
ficient for present purposes to say that two of the alleged causes 
of action are predicated upon certain contracts alleged to have 
been made between Transamerica and the Commission for the 


6 


express benefit of the Bank. A third charges that the defend¬ 
ants made public the Commission’s supplemental amended 
order of November 22.1940. and. in doing so, violated an alleged 
“instruction” of this court. The fourth charges that the de¬ 
fendants claim the right to challenge the correctness of the 
reports of condition and reports of earnings and dividends of 
the Bank, filed as part of Transamerica’s application for regis¬ 
tration, despite alleged prior approval of same by the Comp¬ 
troller of the Currency. 

The defendants filed their joint and several answer contain¬ 
ing four defenses. The first charges that the present complaint 
fails to state any claim against the defendants or any of them 
'Upon which any relief can be granted (Appellant's App. 122). 
The second attacks the jurisdiction of the court over the sub¬ 
ject matter (Appellant’s App. 123-124). The third and fourth 
defenses go to the merits of the cause and raise factual issues. 

The order dismissing the Bank’s present complaint was en¬ 
tered by the court below following argument as to the legal 
sufficiency of the first and second defenses interposed by the 
defendants (Appellant’s App. 125-12S). 

SUMMARY OF ARGUMENT 

The Bank’s first and third alleged causes of action are in 
reality suits against the United States and must fail since the 
United States cannot be made a party to such suits without 
its consent. None of the issues raised by these alleged causes 
of action were even remotely presented on the Bank’s first 
appeal; there is no basis for an argument that this court’s 
opinion on the first appeal sustains the jurisdiction of the 
lower court to determine these claims. German v. Universal 
Oil Products Co., 77 F. (2d) 70, 74 (C. C. A. 8, 1935); Roos v. 
Texas Co., 68 F. (2d) 321.322 (C. C. A. 5,1934); United States 
v. Davis, 3 F. Supp. 97 (S. D. N. Y., 1933). Both alleged causes 
of action are predicated entirely upon certain contracts al¬ 
leged to have been entered into between the Commission and 
Transamerica, for the express benefit of the Bank. In each 
the Bank seeks to enjoin appellees, as officers of the Commis¬ 
sion, from violating the alleged contracts. A suit to enjoin 
the violation of a contract is in effect one to compel its specific 
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performance. Engemoen v. Rea, 26 F. (2d) 576, 578 (C. C.| A. 
8,1928). Such a decree would adversely affect the Commission, 
and the Commission is therefore an indispensable party to tPis 
suit, Balter v. Ickes, 89 F. (2d) 856, 67 App. D. C. 112 (193fr). 
The Commission, however, is an administrative agency of 
the United States, and may not be sued except in accordance 
with statutory provisions. Securities and Exchange Commis¬ 
sion v. Andrews, et al, 88 F. (2d) 441 (C. C. A. 2d, 1937). Tlhe 
Bank s first and third, alleged causes of action are therefore 
disposed of under the principles announced by the Supreme 
Court in Wells v. Roper, 246 U. S. 335,62 L. Ed. 755 (1918), and 
In re Ayers, 123 U. S. 443, 31 L. Ed. 216 (1887), followed in 
Transcontinental and Western Air, Inc. v. Farley, 71 F. (2d) 
288 (C. C. A. 2d, 1934). 

Furthermore, the complaint itself shows that the agreemdnt 
which is the basis of the Bank’s third alleged cause of action l^as 
been fully performed by the Commission. 'That agreement 
provided, in clear and unequivocal terms, that if Transameri^a 
should file footnotes, in form satisfactory to the Commission, 
as amendments to that part of its application for registration 
relating to the report of condition and reports of earnings apd 
dividends of the bank, the Commission would eliminate tl|ie 
charges in the supplemental amended order relating to su^h 
reports. The complaint avers that such footnotes were filpd 
and that the Commission entered an order striking such charges 
from the supplemental amended order. Thus it follows thpt 
the agreement has been fully performed by both parties. 

The allegations of the two remaining alleged causes of acticjn 
are fatally defective in that both show a lack of any present 
justiciable controversy between the Bank and these appellee^. 
The second alleged cause of action charges that appellees vio¬ 
lated an “instruction” of this court in making public the sup¬ 
plemental amended order containing the charges challenging 
the correctness of the Bank’s reports. The fourth alleged cau^e 
of action charges that the Comptroller of the Currency has ap¬ 
proved the items in the reports of the Bank which are chal¬ 
lenged in the supplemental amended order and that appellee:;, 
despite such approval by the Comptroller, “claim that the^ 
have a right to reconsider the said items for the purpose c|f 

4S3077—12 3 
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determining whether or not the said action of the Comptroller 
with regard to the same was correct.’* B ut the c omplaint also 
shows that all charges challenging the correctness of the Bank's 
reports were eliminated from the supplemental amended order 
long prior to the filing of the Bank’s present complaint. It fol¬ 
lows that the second and fourth alleged causes of action, di¬ 
rectly premised upon such charges, have become moot. Pan¬ 
ama Refining Co. v. Ryan, 293 U. S. 388, 79 L. Ed. 446 (1935); 
Standard Oil Co. v. United States, 283 U. S. 163, 75 L. Ed. 926 
(1931); Electric Bond and Share Co. et al. v. Securities and 
Exchange Commission, 303 U. S. 419, 443. 82 L. Ed. 936 (1938). 

Nor did the publication of the supplemental amended order 
violate any “instruction” of this court in its former opinion. 
In commenting upon the form of the Commission’s original 
order, this Court criticized the publication therein of “evi¬ 
dentiary” facts labeled as “believed to be true” by the Commis¬ 
sion. When the Commission later amended the original order 
by issuing the amended and supplemental amended orders it 
omitted the customary recitation that the Commission had 
reasonable grounds to believe the charges therein contained, 
and the charges themselves, as even a cursory examination will 
disclose, were confined to allegations of purely ultimate facts, 
sufficient, however, to apprise the respondent of the charges it 
was called upon to meet. Morgan v. United States, 304 U. S. 
1,18, 82 L. Ed. 1129 (1938). 

ARGUMENT 

We will now address ourselves separately to each of the four 
alleged causes of action, in the order in which they are con¬ 
tained in the complaint. 

I 

The first alleged cause of action 

The Bank’s first alleged cause of action appears in para¬ 
graphs VI to XIV, inclusive, of its complaint (Appellant’s App. 
69-76). Stripped of all nonessentials, these paragraphs charge 
that in March and April of 1939, agreements were entered into 
between Transamerica and the Commission, under the terms 
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of which the Commission, in consideration of being granted 
access to the books and records of Transamerica, its subsid¬ 
iaries and affiliates, for the purpose of making an examination 
of such books and records, agreed to furnish Transamerica with 
a copy of the report or audit of such examination. It is fur¬ 
ther alleged that these agreements were made for the express 
benefit of the Bank (although the complaint shows that no 
examination of the Bank’s books has ever been undertaken 
by the staff of the Commission). It is further alleged that 
such examination was duly made by members of the staff of 
the Commission and that, upon completion, a report was pre¬ 
pared by the Assistant Chief Accountant of the Commission 
and submitted by him to the Commission. The Commission, 
it is alleged, has refused to give Transamerica a copy of such 
report. 

The only prayer for relief predicated upon this alleged cause 
of action is that the defendants be enjoined “from violating 
the said agreements of March and April 1939 in the respects 
heretofore stated” (Appellant’s App. 94). 

While appellees, by their third defense, have denied that 
such agreements were ever entered into (Tr. 241), the questioji 
here presented is whether, assuming the existence of such cod- 
tracts, the rights of the parties thereto can be finally adjudi¬ 
cated in this proceeding when neither is before the court and 
the Commission, under settled principles of law, cannot be 
made a party for this purpose without its consent. Securities 
and Exchange 'Commission v. Andrews, et aJ., 88 F. (2d) 44:. 
(C. C. A. 2d, 1937). It is the contention of appellees, concurred 
in by the lower court, that the Bank’s first alleged cause o:’ 
action is in reality a suit against the United States and must 
fail for want of indispensable parties. On the other hand, it is. 
appellant’s contention that its first alleged cause of action is 
one to enjoin appellees from the commission of unlawful and. 
arbitrary acts. 

Before discussing these respective contentions, it is appro¬ 
priate at this point to observe that nothing akin to the issues 
presented by these allegations was even remotely presented to 
this court under the issues raised by the Bank’s original com¬ 
plaint. This point was made below and emphasized by the 
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lower court in its memorandum opinion. We submit, there¬ 
fore, that the averments of the Bank’s first alleged cause of 
action must be tested by their own strength on jurisdictional 
as well as other grounds, and that no basis exists for applying 
the doctrine of the “law of the case” to such allegations. Ger¬ 
man v. Universal Oil Products Co., 77 F. (2d) 70, 74 (C. C. A. 
8th, 1935); Roos v. Texas Co., 68 F. (2d) 321,322 (C. C. A. 5th, 
1934); United States v. Davis, 3 F. Supp. 97 (S. D. N. Y., 1933). 

The rule requiring the presence of all indispensable parties 
before the rendition of a final decree affecting their interests 
and the test for determining who are indispensable parties are 
clearly and succinctly stated in the opinion of this court in 
Balter v. I ekes, S9 F. (2d) 856; 67 App. D. C. 112 (1937), as 
follows: 

It is the general rule in equity that, in order that a 
final and complete decree may be made, all persons “are 
to be made parties who are legally or beneficially inter¬ 
ested in the subject matter and result of the suit.” Cald¬ 
well v. Taggart, 4 Pet. 190, 202; 7 L. Ed. 82S; Gregory v. 
Stetson, 133 U. S. 579, 5S6; 10 S. Ct. 422; 33 L. Ed. 
792. * * * All whose interests will be affected by 
the decree, that is, all persons materially interested 
either legally or beneficially in the subject matter of the 
suit must be made parties. Ribon v. Railroad Com¬ 
panies, 16 Wall. 446,450; 21 L. Ed. 367; Commonwealth 
Trust Co. v. Smith, 266 U. S. 152, 158; 45 S. Ct, 26; 69 
L. Ed. 219. 

Again, in Minnesota v. Northern Securities Co., 184 U. S. 199, 
235; 46 L. Ed. 499 (1902), it was said: 

The established practice of courts of equity to dismiss 
the plaintiff’s bill if it appears that to grant the relief 
prayed for would injuriously affect persons materially 
interested in the subject matter who are not made par¬ 
ties to the suit is founded upon clear reasons, and may 
be enforced by the court, sua sponte, though not raised 
by the pleadings or by the counsel. Shields v. Barrow, 
17 How. 130; 15 L. Ed. 158; Hepp v. Babin, 19 How. 
271, 27S; 15 L. Ed. 633, 635; Parket v. Winnipiseogee 
Lake Cotton & Woolen Co., 2 Black 545; 17 L. Ed. 333 
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To the same effect, see Morrison v. Work, 266 U. S. 481,69 L. Ed. 
394 (1924); Roberts v. Bradfield, 12 App. D. C. 453, 458; b/\ al- 
pin v. Savannah River Elec. Co., 41 F. (2d) 329 (C. C. A. 4th, 
1930); Commercial Casualty Co. v. Lawhead, 62 F. (2d) 928 
(C. C. A. 4th, 1933); State of Washington v. United States, |87 
F. (2d) 421 (C. C. A. 9th, 1936); Samuel Goldwyn, Inc.,\v. 
United Artists Corp., 113 F. (2d) 703 (C. C. A. 3rd, 1940|); 
Baird v. Peoples Bank & Trust Co. of Westfield, 120 F. (2d) 
1001 (C. C. A. 3rd, 1941). j 

That the Commission is “legally or beneficially interested” 
in the result of this action is obvious. The allegations of tlpe 
complaint make it clear that, if there were any contracts, they 
were made by the Commission, not by any of these appellees 
individually. To grant the relief prayed would require the 
Commission, not these appellees, specifically to perform its con¬ 
tracts, for “an injunction decree enjoining the breach of a coiji- 
tract is in effect a decree for its specific performance * * * ” 


Engemoen v. Rea, 26 F. (2d) 576, 578 (C. C. A. 8th, 1928), and 
cases there cited. i 

Under these circumstances, such action is barred under the 
principle announced by the Supreme Court in In re Ayers, 123 
U. S. 443, 31 L. Ed. 216 (1887). In that case the bill allege*]! 
that the General Assembly of Virginia had provided for th^ 
issuance of a large number of bonds bearing interest couponsj. 
which it was contracted the State should receive for all taxes; 
debts, and demands. The bill further alleged that, by subse-i 
quent act, the General Assembly in effect required all officer^ 
of the State to refuse a tender of such coupons for taxes. The 
bill sought to enjoin and restrain defendant, the attorney gen¬ 
eral of the State, from bringing action to levy on and sell the 
property of each taxpayer who had tendered such coupons in 
payment of his taxes. The trial court issued a restraining order 
for the violation of which Ayers was held in contempt. There¬ 
upon, Ayers brought a petition for habeas corpus. The Su¬ 
preme Court ordered that the petitioner be discharged, holding 
that the trial court had no jurisdiction to grant the restraining 
order. After stating that a bill in equity cannot be brought 
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against a state seeking specifically to enforce a contract made 
by the state, the court said (p. 502): 

The converse of that proposition must be equally 
true, because it is contained in it; that is. a bill, the 
object of which is by injunction, indirectly, to compel 
the specific performance of the contract, by forbidding 
all those acts and doings which constitute breaches of 
the contract, must also, necessarily, be a suit against the 
State. In such a case, though the State be not nomi¬ 
nally a party on the record, if the defendants are its 
officers and agents, through whom alone it can act in 
doing and refusing to do the things which constitute a 
breach of its contract, the suit is still, in substance, 
though not in form, a suit against the State. Such is the 
precise character of the suit in the Circuit Court against 
the petitioners in which the order was made, the viola¬ 
tion of which constitutes the contempt for which they 
have been committed to the imprisonment from which 
they seek delivery by these writs. 

Again, in Wells v. Roper, 246 U. S. 335; 62 L. Ed. 755 (191S). 
the plaintiff brought a suit in equity in the District of Colum¬ 
bia to restrain defendant, the First Assistant Postmaster Gen¬ 
eral, from annulling a contract between the plaintiff and the 
Postmaster General, under which plaintiff had agreed, for a 
stated compensation and for a stated period, to furnish a number 
of automobiles and chauffeurs to collect and deliver mail in 
Washington, D. C. The trial court dismissed the bill and this 
court affirmed. The Supreme Court in affirming the dismissal 
of the bill pointed out (page 337) that: 

Both courts held it to be essentially and substantially 
a suit against the United States and therefore beyond 
the jurisdiction of the court, and in this view we con¬ 
cur. The effect of the injunction asked for would have 
been to oblige the United States to accept continued 
performance of plaintiff’s contract and thus prevent the 
inauguration of the experimental service contemplated 
by the Act of 1914—a direct interference with one of the 
processes of government. The argument to the con- 










trary assumes to treat defendant not as an official but 
as an individual who although happening to hold public 
office was threatening to perpetrate an unlawful act 
outside of its functions. But the averments of 'the 
bill make it clear that defendant was without personal 
interest and was acting solely in his official capacity 
and within the scope of his duties. Indeed, it ivas 
only because of his official authority that plaintiff's 
interests were at all endangered by what he proposed 
to do. | 

That the interests of the Government are so directly 
involved as to make the United States a necessary pajrty 
and therefore to be considered as in effect a party, [al¬ 
though not named in the bill, is entirely plain. * * * 

In Transcontinental Western Air, Inc. v. Farley, Post¬ 
master General, et al., 71 F. (2d) 28S (C. C. A. 2nd, 1934) ,ihe 
complaint was that the Postmaster General, in issuing an order 
annulling an existing contract with the plaintiff for the carrying 
of government air mail, had acted beyond his jurisdiction ahd 
contrary to law. An injunction was sought against the en¬ 
forcement of this order. In its opinion, the court said in p^rt 
as follows (p. 290): | 

At the outset, we must consider an initial inquiry, aiid 
that is whether this suit is one against the United States. 
If the interest of the United States is substantially ef¬ 
fected, the suit cannot be maintained, since the United 
States cannot be made a party to such a suit without 
its consent. U. S. ex reh Goldberg v. Daniels, 231 U. S. 
219, 34 S. Ct. $4, 58 L. Ed. 191. The determinative 
factor is the effect of the judgment. Louisiana v. Mc- 
Adoo, 234 U. S. 027. 34 S. Ct. 92S, 58 L. Ed. 1506. Evdn 
though the United States is not joined as a formal partjy 
defendant, if its interest is so directly involved that it 
is the real party in interest and any relief that might b|e 
given in such a suit will operate against the sovereign, 
it is an indispensable party, and the suit cannot be main¬ 
tained. Morrison v. Work, 266 U. S. 481, 45 S. Ct. 149, 
69 L. Ed. 394; Wells v. Rover 246 IT. S. 335. 3$ S. Ct. 
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317, 62 L. Ed. 755; International Postal Supply Co. v. 
Bruce, 194 U. S. 601, 24 S. Ct. 820, 48 L. Ed. 1134; 
Belknap v. Schild, 161 U. S. 10, 16 S. Ct. 443, 40 L. Ed. 
599. 

After determining that the suit was in effect one seeking spe¬ 
cifically to enforce a contract made by the United States, the 
court proceeded (p. 292): 

The appellant may not obtain specific performance of 
its contract against the United States and interfere with 
the process of government without at least making it a 
party, and, since no consent has been granted, the suit 
cannot be maintained. Wells v. Roper, supra; Gold¬ 
berg v. Daniels, sujrra; Hagood v. Southern, 117 U. S. 
52, 6 S. Ct. 608, 29 L. Ed. 805. 

The bill should have been dismissed for want of juris¬ 
diction. The decree must therefore be reversed and a 
decree entered dismissing the bill for lack of jurisdiction. 

In the Transcontinental case, plaintiff attempted to distin¬ 
guish the case of Wells v. Roper, supra, by claiming that Con¬ 
gress itself had authorized the cancellation of the Wells contract 
by placing money at the disposal of the Postmaster General to 
try out an experimental service. This claim was rejected by 
the court, saying (p. 291): 

Nowhere can there be found a mandate of the Legis¬ 
lature ordering a cancellation of an existing contract. 
In the absence of specific direction from Congress to 
cancel the Wells contract, it is clear that the Wells case 
is authoritative here. 

See also: Murray v. Wilson Distilling Co., 213 U. S. 151, 53 L. 
Ed. 742 (1908); United States ex rel. Shoshone Irrig. Dist. v. 
Ickes, 70 F. (2d) 771, 63 App. D. C. 167 (1934); Boeing Air 
Transport, Inc. v. Farley, 75 F. (2d) 765, 64 App. D. C. 162 
(1935); Banco De Espana v. Federal Reserve Bank, 114 F. 
(2d) 438, 447 (C. C. A. 2d, 1940). 

Counsel for the Bank attempt to avoid the application of the 
above principles to the case at bar by arguing that, in causing 
the alleged contracts to be breached, defendants were guilty of 



an unlawful and arbitrary act. Conceding, arguendo, thatj de¬ 
fendants did cause the alleged contracts to be violated (which 

... I 

is not alleged in the complaint) counsel's position still remains 


untenable. The identical argument was advanced in Trans¬ 
continental & Western Air, Inc., v. Farley, supra, and rejected 
by the court in the following language: | 

The appellant, recognizing that it may not sue the 
Government without its consent, attempts to sue |the 
two defendants individually on the theory that what 
has been done by the Postmaster General was a wrohg- 
ful act in excess of his authority; therefore, since no^ a 
governmental act. he may be enjoined. But it is At¬ 
tempting indirectly to attack where it may not attack 
directly. 

The cases cited by appellant are not in point. In the chse 
of Philadelphia Co. v. Stimson / the suit was to set aside certain 
harbor lines so far as they encroached upon land owned by the 
complainant and to restrain the Secretary of War from causing 
criminal proceedings to be instituted against the complainant 
because of the reclamation and occupation of its land outside 
the prescribed limits. The charge was that in causing said 
harbor lines to be changed the Secretary of War had exceeded 
his authority under an Act of Congress under which his pur¬ 
ported action was taken. It is clear from this summary that 
there was no attempt by the complainant in that case specifi¬ 


cally to enforce any contract made with the United States. | 
In Goltra v. Weeks? suit was brought to enjoin the Secretary 
of War and others from seizing a fleet of towboats and barges 
on the Mississippi River in which the complainant had title as 
lessee. In this case the Supreme Court specifically distin¬ 
guished between a suit to enjoin an unlawful trespass by a 
government officer and one, such as was involved in Wells \j. 
Roper, supra, in which the object of the suit -was to obtaii) 
specific performance of a contract. In making this distinction, 
the court said (p. 546): j 

‘ 223 U. S. 605, 56 L. Ed. 570 (1912). I 

• 271 U. S. 536, 70 L. Ed. 1074 (1926). 


483977—12-3 
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* * * The suit ( Wells v. Roper) was a bill in 

equity to enjoin the Postmaster General from annulling 
the contract and interfering between the United States 
and the plaintiff in the performance and execution of the 
contract. The bill was dismissed on the ground that it 
was a suit against the United States. That which the 
bill sought to restrain was not a trespass upon the prop¬ 
erty of the plaintiff. The automobiles of the plaintiff 
were not to be taken away from him by the government 
officer. What the officer was doing was merely exercis¬ 
ing the authority entrusted to him by law for the benefit 
of the Government in annulling a contract which in¬ 
volved no change of possession or title to property. To 
enjoin the officer’s action was in effect enforcement by 
specific performance of a contract against the United 
States. It was an affirmative remedy sought against 
the Government which, though in form merely restric¬ 
tive of an officer, was really mandatory against the sov¬ 
ereign. The difference between an injunction against 
the illegal seizure of property lawfully possessed and 
against the cancellation of a contract which involved no 
change of possession is manifest. 

A similar distinction may be made as to the remaining cases 
cited by appellant. Neither in Procter cf* Gamble v. Coe 7 nor 
in Brougham v. Blanton Mjg. Co." was any question of specifi¬ 
cally enforcing a government contract involved. Boott. Mills 
v. Board of Conciliation and Arbitration " involved a deter¬ 
mination by a board on evidence outside the record, which com¬ 
plainant had no opportunity to meet or challenge. This case 
and Morgan v. United States turned upon the question 
whether complainants were denied a full and fair hearing in 
their respective matters. Obviously, no such question is pre¬ 
sented here. The hearings on the Transamerica orders have 
never progressed beyond the preliminary stage and for that 

T ON App. I). <:. 240. 96 F. (2(1) 518 (193*). 

H 2-19 u. S. 49.-, 63 L. Ed. 725 (1919). 

”40 X. E. (2d) S70 (1942). 

10 304 IT. S. 1. 82 L. Ed. 1129 (1938). 
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reason no determination of the issues therein raised has|been, 
or by the nature of things could be, made by the Commission. 


In conclusion, we submit that the Bank's first cause of action, 
which seeks specifically to enforce a contract allegedly jmade 
by an administrative agency of the United States, is disposed 
of completely by the language of the Supreme Court in j/// re 
Ayers, supra, as follows: | 

The acts alleged in the bill as threatened by the de¬ 
fendants, the present petitioners, are violations of the 
assumed contract between the State of Virginia and the 
complainants, only as they are considered to be the acts 
of the State of Virginia, The defendants, as individ¬ 
uals, not being parties to that contract, are not capable 
in law of committing a breach of it. There is no rerkedy 
for a breach of a contract, actual or apprehended, except 
upon the contract itself, and between those who ar\r by 
law parties to it. * * * But where the contract is 

between the individual and State, no action will lie 


against the State, and any action founded upon it 
against defendants who are officers of the State, the 
object of which is to enforce its specific performance by 
compelling those things to be done by the defendants 
which, when done, would constitute a performance by 
the State, or to forbid the doing of those things which, 
if done, would be merely breaches of the contract by 
the State, is in substance a suit against the State itself, 
and equally within the prohibition of the Constitution. 
[Italics ours.] 

11 | 
The second alleged cause of action | 

The Bank’s second alleged cause of action appears in para¬ 
graphs XV to XX, inclusive, of the complaint (Appellant’s 
App. 70-SI). After quoting at length from the previojus 
opinion of this court, these paragraphs go on to allege thjjit. 
by the language quoted, this Court decided (1) that the Com¬ 
mission should not publish evidentiary facts as part of its no tip* 
for hearing and that it should not give pretrial publicity therp- 
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to and (2) that the Commission should not make public reports 
of examination of the Bank by national bank examiners, which 
reports had been furnished for the use of the Commission by 
the Comptroller of the Currency. 

It is then alleged that the Commission’s supplemental and 
amended order for hearing contains allegations of evidentiary 
facts relating to the Bank and that such alleged evidentiary 
facts are based on information contained in the reports of 
examination by the national bank examiners. It is further 
alleged that, when the Transamerica hearings were resumed on 
December 9, 1940, appellees made public the supplemental 
amended order “by filing it in the said proceeding and making 
it available to the public.” 

Based on these allegations, the Bank prays (1) for a declara¬ 
tory judgment “that the said defendants should recall and 
cancel the said supplemental amended order” and (2) for an 
injunction restraining them from violating alleged “instruc¬ 
tions” of this court “by giving pretrial publicity to alleged 
evidentiary facts relating to the plaintiff and by disclosing con¬ 
fidential information obtained by them from the said examiners' 
reports of examination” (Appellant’s App. 93-94). 

As will appear subsequently herein, there was nothing con¬ 
tained in the Commission’s supplemental amended order which 
violated any “instructions” of this Court. However, from facts 
appearing elsewhere on the face of the record, the lower court 
held that the above allegations presented no justiciable con¬ 
troversy between the parties, and that the Bank's second alleged 
cause of action was therefore moot. Those facts, already briefly 
described in the statement of the case hereinabove appearing, 
are these: 

When the Commission issued its supplemental and amended 
order of November 22,1940. such order contained seven charges 
(subparagraphs (4) to (10), inclusive, of paragraph II thereof) 
challenging the correctness of the report of condition and the 
reports of earnings and dividends of the Bank (Appellant's 
App. 114^115). These are the charges specifically referred to 
in the Bank’s second alleged cause of action (Appellant’s App. 
79-80), and which the Bank seeks to have canceled and with¬ 
drawn by order of this court. But these charges are no longer 
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in the order and have not been since September 29,19/f.l, aj date 
long prior to the filing of the Bank’s present complaint\ On 
that date the charges were stricken from the order by action of 
the Commission (Appellant’s App. S5-S6). Furthermore, they 
were stricken after Transamerica, the parent of the BankJ had 
filed amendments to its application for registration, which 
amendments corrected the deficiencies charged in such para¬ 
graphs to exist. As none of the remaining charges in the supple¬ 
mental and amended order challenge the correctness of any 
of the Bank's reports, but relate entirely to Transamerica!and 
other of its subsidiaries, it follows that there is nothing now re¬ 
maining in the Commission’s order which can result in the B|ank 
being required to do anything. 

It seems superfluous to cite to the court the numerous cases 
holding that, before courts can be called upon to decide ques¬ 
tions of law', it must appear that a bona fide cont roversy pres¬ 
ently exists between actual litigants. In Panama Refining Co. 
v. Ryan, 293 U. S. 388, 79 L. Ed. 446 (1935), a situation anal¬ 
ogous to that of the instant case was presented to the Supreme 
Court. In that case suit was brought to enjoin federal officers 
in Texas from enforcing certain executive orders and regula¬ 
tions made under the National Industrial Recovery Act. Part 
of a Petroleum Code was attacked and defended in ignorance; of 
the fact that it had been dropped when amendments of tjhe 
Code were promulgated before the beginning of the suit. In 
ruling that no controversy existed as to this alleged cause jof 
action, the court said (p. 412-13): | 

First. The controversy with respect to the provision 
of § 4 of Article III of the Petroleum Code was initiated 
and proceeded in the courts below upon a false assump¬ 
tion. That assumption was that this section still con¬ 
tained the paragraph (eliminated by the Executive 
Order of September 13, 1933) by w-hich production ijn 
excess of assigned quotas was made unfair practice anjd 
a violation of the Code. Whatever the cause of the 
failure to give appropriate public notice of the change 
in the section, with the result that the persons affecteq, 
the prosecuting authorities, and the courts, were alike 
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ignorant of the alteration, the fact is that the attack in 
this respect was upon a provision which did not ex¬ 
ist. * * * When this suit was brought, and when 

it was heard, there was no cause of action for the injunc¬ 
tion. sought with respect to the provision of $ Jj of Article 
III of the Code; as to that, there was no basis for real 
controversy. See California v. San Pablo , 149 U. S. 
30S. 314; United States v. Alaska Steamship Co., 253 
U. S. 113, 116; Barker Co. v. Painters’ Union, 281 U. S. 
462. * * * [Italics added.] 

Again, in Standard Oil Co. v. United States, 2S3 U. S. 163, 
75 L. Ed. 926 (1931), which was a prosecution under the Sher¬ 
man Anti-Trust Law, a number of the charges were predicated 
upon certain contracts and licenses between the defendants. 
At the hearing before the District Court, it appeared that the 
objectionable clauses of these contracts had never been en¬ 
forced and, at the court's suggestion, those provisions were for¬ 
mally canceled by the parties. The Supreme Court said (p. 
181): 

* * * As the relief here sought is an injunction, 

and hence relates only to the future, United States v. 
Hamburg-Amerikanische Packetfahrt-Actien Gesell- 
schaft, 239 U. S. 466, 475. the alleged validity of such 
provisions has become moot. Berry v. Davis, 242 U. S. 
468; Commercial Cable Co. v. Burleson, 250 U. S. 360; 
Alejandrino v. Quezon, 271 U. S. 528; United States v. 
Anchor Coal Co., 279 U. S. 812. 

In Southern Pacific Co. v. Eshelman, 227 Fed. 928 (N. D. 
Cal., 1914), the railroad sought an injunction to restrain indi¬ 
vidual members of the California Railroad Commission from 
enforcing certain provisions of the Public Utilities Act of Cali¬ 
fornia. The suit was occasioned by a proposed guarantee on 
the part of the railroad intended to be given in connection with 
the acquisition of certain rolling equipment. It appeared that, 
since the filing of the bill, the railroad had voluntarily filed its 
petition with the Commission requesting authority to issue 
the guarantee and that the Commission had approved such ap- 
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plication. The court held that this rendered moot the issues 
raised by the injunction suit, saying (p. 932): 

To invoke the jurisdiction of a court of justice, it 
is primarily essential that there be involved a genuine 
and existing controversy, calling for present adjudica¬ 
tion as involving present rights, and although a case 
may have originally presented such a controversy, if 
before decision it has, through act of the parties or other 
cause, lost that essential character, it is the duty of the 
court, upon the fact appearing, to dismiss it. Mills v. 
Green, 159 U. S. 651, 653, 16 Sup. Ct. 132, 40 L. Ed. 293; 
Kimball v. Kimball, 174 U. S. 158, 163, 19 Sup. Ct. 639, 
43 L. Ed. 932; Jones v. Montague, 194 U. S. 147, 24 Sup. 
Ct. 611, 48 L. Ed. 913; Lloyd v. Dollison, 194 U. S. 445, 
450, 24 Sup. Ct. 703, 48 L. Ed. 1062; Florida v. Georgia, 
17 How. 478, 497,15 L. Ed. 181; Security Life Ins. (jo. v. 
Prewitt, 200 U. S. 446, 26 Sup. Ct. 314, 50 L. Ed. 545; 
California v. San Pablo, etc., R. R. Co., supra; Tennes¬ 
see v. Condon, 189 U. S. 64, 23 Sup. Ct. 579, 47 L. Ed. 
709; Little v. Bowers, supra. [Italics added.] 

S-ee also Brownlow v. Schwartz, 261 U. S. 216, 217, 67 Lj Ed. 
620 (1923); United States v. Alaska Steamship Co., 253 U. S. 
113, 115, 64 L. Ed. 808 (1920); W. Ames & Co. v. Wallace, 81 
F. (2d) 414, 65 App. D. C. 150 (1935); and cases citeji in 
appellant’s brief (pp. 29-31). 

This rule likewise is applicable to cases brought under the 
provisions of the Declaratory Judgment Act. Electric Boi\d & 
Share Co. et al. v. Securities and Exchange Commission, 303 
U. S. 419, 443, 82 L. Ed. 936 (1938); Maryland Casualty Co. v. 
United Corporation of Massachusetts, 111 F. (2d) 443 (C. G. A. 
1st, 1940); Imperial Irr. Dist. v. Nevada-California Electric 
Corporation, 111 F. (2d) 319 (C. C. A. 9th, 1940). 

Even were the charges challenging the correctness of the 
Bank's reports still a part of the Commission's supplemental 
amended order, however, the allegations of paragraphs XY to 
XX, inclusive, of the Bank's complaint nevertheless fail, we 
submit, to state any cause of action against these appellees. 
As this claim is predicated entirely upon the former opinion 
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of this court, it is necessary briefly to refer to that portion of 
such opinion upon which the Bank relies. 

All of the language quoted in the complaint was used by this 
Court in addressing itself to the following proposition: 

Third. The next question turns upon the authority of 
the Secretary of the Treasury to furnish the Commis¬ 
sion copies of the examiners’ reports and whether, if 
there was authority, the information must be held in 
confidence. 1 ’ 

After holding that the action of the Secretary in furnishing 
the Commission with the reports of bank examiners “was not 
inconsistent with law.” the court observed that the Commis¬ 
sion, upon obtaining the examiners’ reports, had prepared the 
original order for hearing, setting out “the particulars on the 
subject to be investigated, together with all the facts believed 
by the Commission to show the respects in which Trans- 
america's statement of the condition of the Bank -were untrue.” 
After pointing out that, under regulations prescribed by the 
Administrative Committee of the Federal Register, “notices 
of hearing must be published in the Register,” the court then 
went on to say that such rule “does not require the publica¬ 
tion as part of such notice of the evidentiary facts.” It was 
further said, “In addition to this, pretrial publication of evi¬ 
dence —labeled as believed to be true —ought, we think, to be 
avoided, especially as emanating from the tribunal charged with 
the judicial responsibility of weighing it and assuring the ac¬ 
cused of a fair hearing.” But at the end of this same paragraph 
the court pointedly added the following: 

This does not suggest or contemplate that the govern¬ 
ment should be hampered or restrained in its investiga¬ 
tion or in its prosecution of violations of the laws, or 
that in this case the Commission, under its duty to de¬ 
velop the actual facts by which to test the bona fides 
of the Bank’s financial statement, should be circum¬ 
scribed in their proper pursuit. 


11 105 F. (2d) 103. 
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i 

The Court then stated its answer to the third questioli as 
follows: 

And so, as we think, while it must be decided that 
the Secretary was authorized to deliver the reports, their 
use should be confined to an investigation of the chaJrges 
in proper proceedings by the Commission in the dis¬ 
charge of its duties under the Act. And this the Com¬ 
mission now assures us is the length and breadth of the 
purpose it has in mind. It says that it does not dejsire 
or intend to introduce the reports in evidence and that 
it will not make them public by any other means. This 
assurance we accept as conclusive of this branch of' the 
case, and relying upon it w*e hold that the Commis$ion 

j i • r i • . 1 * • i • #• j i 


may use the information at hand in preparation for 


the 


hearing and to aid it in obtaining the evidence belietved 
by it to be necessary and proper in the hearing on its 
notice to Transamerica to show cause why its registra¬ 
tion statement should not be suspended. 

It is thus apparent that the basic question decided by the 
court was whether the Secretary of the Treasury was author¬ 
ized by law to make available reports of national bank exam¬ 
iners for the use of the Commission, and if so, whether sijich 
reports should be treated as confidential. So jar as this pKpse 
of the matter is concerned, the situation remaim the same ajs it 
was when the question was decided by this court. As pointed 
out above, the hearings have not yet proceeded beyond a pre¬ 
liminary stage, and the Commission has not attempted, i^or 
does it intend, to introduce such reports in evidence or other¬ 


wise to make the same public in the proceedings. The attenj 


of the Bank to manufacture a cause of action out of the criticism 
by this court of the form of the Commission’s original order) is 
thus an unwarranted distortion of the ratio decidendi of t^iis 
phase of the court’s decision. 

Furthermore, when the Commission, following its examina¬ 
tion into the books and records of Transamerica and numerous 
of its subsidiaries, decided to amend its original order for hear¬ 
ing by the issuance of the amended and the supplemental 
amended orders, the latter were drawn with a scrupulous regard 


pt 
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for the above observations of this court. To that end the 
orders omitted the customary recitation that the Commission 
had reasonable grounds to believe such charges, and the charges 
themselves were limited to allegations of purely ultimate facts. 
An examination of such orders will demonstrate that they give 
full effect to the former expressions of this court and at the 
same time fulfill the requirements of due process laid down by 
the Supreme Court in the case of Morgan v. United States, 304 
U. S. 1, IS. S2 L. Ed. 1129 (193S). cited in appellant’s brief as 
follows: 

The right to a hearing embraces not only the right to 
present evidence but also a reasonable opportunity to 
know the claims of the opposing party and to meet them. 
The right to submit argument implies that opportunity; 
otherwise the right may be but a barren one. Those 
who are brought into contest with the Government in a 
quasi-judicial proceeding aimed at the control of their 
activities are entitled to be fairly advised of what the 
Government proposes and to be heard upon its propo¬ 
sals before it issues its final command. 

Ill 

The third alleged cause of action 

The Bank’s third alleged cause of action appears in para¬ 
graphs XXI to XXVII, inclusive, of the complaint (Appel¬ 
lant’s App. S1-S7). These paragraphs charge that on March 
10. 1941, a written agreement was entered into between the 
Commission and Transamerica for the express benefit of the 
Bank. The agreement is contained as Exhibit C to the com¬ 
plaint (Appellant’s App. 117-119). In substance, it provided 
that Transamerica should file certain footnotes to its applica¬ 
tion for registration, and that, upon filing the same in form 
satisfactory to the Commission, the Commission would elimi¬ 
nate subparagraphs (4) to (10), inclusive, of paragraph II of 
the supplemental amended order. 

It is further alleged that Transamerica filed such footnotes, 
in form satisfactory to the Commission, and that the Commis¬ 
sion thereupon entered an order striking subparagraphs (4) to 



(10), inclusive, of paragraph II of the supplemental amended 
order. 

It is then alleged that the “purpose” of this agreement was 
to eliminate the “issues’' raised in such paragraphs of the sup¬ 
plemental amended order and that appellees, contrary to such 
purpose, threaten to introduce evidence with respect to sjuch 
“issues” upon the resumption of the Transamerica hearing] 

Based upon these allegations, the Bank prays (1) that|the 
court “declare the rights of the parties under the said agree¬ 
ment of March 10,1941, and adjudge that under the said agree¬ 
ment the said issues relating to the plaintiff should be entirely 
eliminated from the said proceedings and no evidence with re¬ 
spect to the said issues should be introduced on the further 
hearing of the said proceeding,” and (2) that appellees [‘be 
enjoined from violating the said agreement of March 10, 1941, 
in the respects heretofore stated” (Appellant’s App. 93-94) 

The court’s attention is first directed to the fact that, like 
those of the Bank’s first alleged cause of action, these allega¬ 
tions present issues totally unrelated to any of those pasped 
upon by this court in the previous appeal. Similarly, they [re¬ 
veal an attempt by the Bank to try the interests of the United 
States “behind its back,” 12 for the Commission, as one of |the 
parties to the contract is an indispensable party to the suit. 
Consequently, the Bank’s third alleged cause of action is sub¬ 
ject to the same criticisms as those urged against its first alleged 
cause of action and is disposed of by the discussion at pages 
9 to 15 hereinabove. The reasoning and authorities there 
appearing are hereby incorporated by reference in answer to 
the third claim of the Bank. 

Even were such authorities not determinative here, however, 
there is another and conclusive reason, apparent on the face of 
the Bank’s complaint, for sustaining the action of the lower 
court in striking the third alleged cause of action. It is that the 
contract in question clearly and unequivocally expresses the 
intention of the parties and, as disclosed by the complaint, /(os 
been fully performed by the Commission. 

“ Goldbery v. Daniels. 231 U. S. 21S, 58 L. Ed. 191 (1913). 




26 


Before addressing this proposition, however, it may be help¬ 
ful to the court to point out precisely what the Bank is attempt¬ 
ing to accomplish by its third alleged cause of action. As we 
have seen, subparagraphs (4) to (10), inclusive, of paragraph 
II of the supplemental amended order are the only charges in 
either of the Commission's orders which directly challenge the 
correctness of any reports of the Bank. All of the other charges 
relate to financial data, information, etc., filed by Transamerica 
on behalf of itself or other of its subsidiaries. A number of the 
latter charges, while not directly and exclusively concerning the 
Bank, nevertheless indirectly involve the Bank. One or two 
examples will illustrate the point. Thus, subparagraph (1) of 
paragraph III of the amended order challenges the failure of 
Transamerica to list the Bank (as well as 21 other companies) 
as a subsidiary (Appellant’s App. 98-99). Again, subpara¬ 
graph (9) of paragraph III of the amended order challenges 
the accounting treatment accorded certain dividends, received 
by Transamerica, through Inter-America Corporation, from the 
Bank (Appellant’s App. 101). The accounting practices chal¬ 
lenged appear on the books of Transamerica and Inter-America. 

The contention of the Bank seems to be that the Commis- 
i sion, in proving these and similar charges, may not introduce 
any evidence which could have been introduced as well to prove 
the charges contained in subparagraphs (4) to (10), inclusive, 
of paragraph II of the supplemental amended order. Author¬ 
ity for this proposition, it is alleged, is contained in the agree¬ 
ment of March 10, 1941. 

The court below agreed with our contention that such agree¬ 
ment, instead of lending support to the Bank’s claim, specifi¬ 
cally rejects its. Paragraph (1) of the agreement provides as 
follows: 

(1) Transamerica Corporation will file certain foot¬ 
notes to those portions of its application for registration 
of Transamerica Corporation that relate to the report 
of condition and the earnings and dividends report of 
Bank of America National Trust and Savings Associa¬ 
tion. Upon the filing of the footnotes in form satisfac¬ 
tory to the Securities and Exchange Commission, sub- 
paragraphs (4), (5), (6), (7), (8), (9), and (10) of 
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Paragraph II of the Supplemental Amended Order for 
Hearing issued on November 22, 1940, shall be elimi¬ 
nated from the proceeding. Neither the footnotes here¬ 
inabove referred to nor the fact of their filing are to be 
used as admissions or otherwise for the purpose of estab¬ 
lishing any of the remaining issues in the proceeding, 
and no notice shall be taken of or reference made to said 
notes in the subsequent proceedings herein, except in 
the Commission’s action eliminating the paragraphs re¬ 
ferred to from the Supplemental Amended Order ::or 
Hearing, and except such appropriate reference as may 
be made by the Commission, in its final opinion in this 
matter, to the fact that said subparagraphs (4)-(10) 
had been eliminated by the Commission upon the filing 
of said amendments. [Italics ours.] 

The language of this paragraph is clear and unequivocal. 
It fixes the extent of Commission action in the event Traiis- 
america should file the footnotes referred to, and expressly 
prohibits the Commission from using the footnotes or the fa|ct 
of their filing “for the purpose of establishing any of the remain¬ 
ing issues in the proceeding.” This language, it is submitte|d, 
is susceptible of but one reasonable construction— namely, thcit 
both parties to the agreement recognized the fact that thefe 
were charges in the Commission's orders, other than those con¬ 


tained in subparagraphs (4) to ( W), inclusive, of Paragraph'll 
of the supplemental amended order, which mi^htbe proved in 
whole or in part by the facts appearing in such footnotes. In 
view of this language, how can the Bank justify an argument 
that other “issues” were intended to be eliminated by such 
agreement? 

The authorities abundantly support the proposition thai;, 
when a contract is couched in clear and unequivocal language, 
its meaning must be ascertained from the language used. Salent 
v. Fox, et al., 271 Fed. 449, 451 (C. C. A. 3d, 1921 ); City of Or\- 
lando v. Murphy, 84 F. (2d) 531, 534 (C. C. A. 5th, 1936) J 
Prudential Ins. Co. of America v. Nelson, 101 F. (2d) 441, 444 
(C. C. A. 6th, 1939). “A court can seek outside of a writtei|i 
contract for the intention of the parties only when that intenf 
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tion is not clearly expressed within the writing itself.” Johnson 
v. Grand Fraternity, 255 Fed. 929 (C. C. A. 9th, 1919). 

We submit, therefore, that the allegations of the complaint 
show’ that both parties to the agreement of March 10,1941, have 
fully performed such agreement and that there is no authority 
to support the attempt of the Bank, by unnecessary and dis¬ 
torted construction, to enlarge upon its plain and unequivocal 
terms. 

IV 

The fourth alleged cause of action 

The Bank’s fourth and final cause of action appears in para¬ 
graphs XXVIII to XXXII, inclusive, of the complaint (Appel¬ 
lant’s App. S7-91). It is there alleged that subparagraphs (4) 
to (10), inclusive, of paragraph II of the Commission’s supple¬ 
mental amended order challenge the correctness of the reports 
of conditions and reports of earnings and dividends of the Bank 
for the years 1934, 1935, and 193G. It is further alleged that, 
under the laws of the United States, the Comptroller of the 
Currency is charged with the duty of determining the assets, 
liabilities, and earnings of national banks and that in the per¬ 
formance of this duty the Comptroller is required to consider 
and approve or disapprove the reports of conditions and the 
reports of earnings and dividends of such banks. 

It is then alleged that the Comptroller has appraised the 
assets and liabilities of the Bank as of December 31, 1936, 
and has determined the earnings and dividends of the Bank 
for the years 1934, 1935, and 1936; and that, in doing so, the 
Comptroller has approved the items challenged by subpara¬ 
graphs (4) to (10), inclusive, of paragraph II of the Commis¬ 
sion’s supplemental amended order. It is further alleged that, 
despite such approval, appellees “claim that they have a right 
to reconsider the said items for the purpose of determining 
whether or not the said action of the Comptroller with regard 
to the same was correct; and that in doing so they have the 
right in total disregard of such approval by the Comptroller to 
reappraise the assets of the plaintiff, reclassify and appraise 
certain of its loans, and require it to set up reserves and alter 
its accounting practices.” 
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Based upon these allegations, the Bank prays for a declara¬ 
tion by the court that appellees “have no lawful right to direct 
the conduct of the plaintiff’s affairs or to overrule the judgment 
of the Comptroller of the Currency” and that appellees pe 
enjoined from violating alleged “instructions” of this court 
(a) by challenging the reports of condition and reports of earn¬ 
ings and dividends and (b) by interfering with the manage¬ 
ment and control of the affairs of the Bank. 

The above synopsis clearly demonstrates that the allega¬ 
tions of the fourth alleged cause of action are predicated up<()n 
the theory that the correctness of the Bank’s reports is stjill 
an issue in the Transamerica proceeding. But, as we already 
have pointed out repeatedly herein, the complaint itself sho^s 
that the correctness of the Bank's reports is no longer an issi|ie 
in such proceeding and has not been since September 2(9, 
1941, when subparagraphs (4) to (10), inclusive, of paragraph 
II of the supplemental amended order were eliminated by ord^r 
of the Commission. We repeat, there is not now any charg^, 
either in the amended or the supplemental amended ord^r, 
which challenges the correctness of the Bank’s reports. Ojn 
the contrary, those reports, as corrected by Transamerica, ha^e [ 
now been accepted without challenge by jh£XVjmmissionT"r|ri 
follows That tfreTrveOT0Tts ofTKeTourth alleged cause of ac¬ 
tion, like those of the second alleged cause of action, fail tjo 
disclose any present justiciable controversy between the Bank 
and appellees, for “a court of equity will not grant an injunc¬ 
tion to restrain one from what he is not attempting and does 
not intend to do.” Blease v. Safety Transit Co., 55 F. (2d) 
852, 856 (C. C. A. 4th 1931). See also the discussion and au¬ 
thorities appearing at pages IS to 21, hereinabove. 

But it is further contended on behalf of the Bank that, even 
if all reference to the charges in the supplemental amended 
order are ignored, the remaining allegations of paragraphs 
XXVIII to XXXII, inclusive, of the complaint are sufficient 
to support its claim for relief. In particular, the Bank’s bridf 
points out that the complaint “alleges that the defendant^ 
intend to introduce upon the hearing evidence attacking thp 
Bank’s reports in the same manner as though the charges 
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relating thereto had not been stricken from the Order.” This 
allegation, it is contended, must be taken as true for the purpose 
of determining the motion to dismiss. 

The answer to this contention is obvious. When all refer¬ 
ence to the supplemental amended order contained in these 
paragraphs are ignored, there remains only the assertion, un¬ 
supported by any allegations of fact, that “appellees claim they 
have a right to reconsider said items,” etc. This, we submit, 
is but a mere conclusion of the pleader, and as such is not ad¬ 
mitted by the motion to dismiss. It is well settled that de¬ 
murrers “admit the facts well pleaded, but do not admit con¬ 
clusions of law or conclusions of fact unsupported by allega¬ 
tions of the specific facts upon which the conclusions rest.” 
Richel v. Pacific Mutual Life Insurance Co. of California, 78 
F. (2d) SSI. 886 (C. C. A. 10th, 1935). “A motion to dismiss, 
like a demurrer, admits only facts well pleaded.” Pacific 
States Co. v. White, 296 U. S. 176.185, SO L. Ed. 138 (1935). 

In this state of the pleadings, therefore, the averments of 
the Banks fourth alleged cause of action are subject to the 
same criticism as was made by this court of the complaint in 
Lucking v. Delano, 120 F. (2d) 21,29. 74 App. D. C. 134 (1941), 
where the court said: 

Finally, therefore, it appears that apart from conclu¬ 
sions of law, equivocal arguments upon questions of law, 
and allegations concerning collateral immaterial mat¬ 
ters. nothing appears in appellant’s pleadings to support 
the serious charges which are made against the Comp¬ 
troller and Receiver * * *. Especially, in view of 

the presumption of proper performance of duty by pub¬ 
lic officials, no showing was made by the pleadings in 
this case sufficient to require consideration by a court 
of equity. 

See also Gilbert v. Ballinger, 36 App. D. C. 203 (1911). 

CONCLUSION 

In the foregoing sections we have demonstrated why each 
of the Bank’s four alleged causes of action fails to state a valid 
claim for relief. As all four were urged by the Bank in the 
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name ol equity, we may with propriety point out to the court 
in conclusion that the obvious purpose of this litigation, is 
merely to harass and delay the Commission in its final disposi¬ 
tion of the charges pending against Transamerica, the pareht 
of the Bank. 

The orders complained about were issued by the Commis¬ 
sion in the fall of 1940, nearly two years ago. Yet the Bank’s 
present complaint was not filed until January 7, 1942. WhSn 
those orders were issued the Bank’s reports were challenged 
as incorrect. When the Bank’s present complaint was filed ^11 
charges challenging the correctness of the Bank’s reports had 
been eliminated. At the time the Bank’s amended complaint 
was filed counsel for the Commission, together with numeroiis 
members of the Commission’s staff and voluminous files, weije 
in California, to which point the Transamerica hearings hafi 
been transferred by the Commission in deference to certaip 
observations of this Court in its previous opinion. The da 
set for such hearings (January 12, 1942) had been known t 
the Bank for over two months. All of these facts, plus th 
present palpable noninterest of the Bank in the Transameric 
proceeding, inexorably point to the fact that this action wal 
commenced by the Bank for the sole purpose of assisting Transj- 
america further to delay the hearings pending before the Coml- 
mission. For this reason, as well as those argued above, th^ 
judgment of the lower court should be affirmed. 

Respectfully submitted. 

John F. Davis, 

J. Leonard Townsend, 
Chester T. Lane, 

Attorneys jor Appellees. 
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No. 8262 


IN THE 

United States Court of Appeals 

FOR THE 

District of Columbia 


Bank of America National Trust and 
Savings Association, 

Appellant, 

vs. 

William O. Douglas, George 0. Math¬ 
ews, Robert E. Healy, et. al., 

Appellees . 


APPELLANT’S REPLY BRIEF. 


The defendants properly state at the beginning of 
their brief that “the sole question presented is 
whether” the Bank’s complaint “containing four sepa¬ 
rate and distinct alleged causes of action, states anV 
valid claim for relief”. j 

The record on which this question must be decided 
is the Bank's complaint. Yet the defendants havk 
based their main arguments on matters entirely ou 


side the record. 

The most flagrant illustration of this is the defend¬ 
ants’ statement in the conclusion of their brief that thk 
B ank has no interest in the Transamerica proceeding^, 
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and that “this action was commenced by the Bank for 
the sole purpose of assisting Transamerica further to 
delay the hearing’’ and “to harass” the Commission. 
They say that this statement constitutes another 
“reason” why “the judgment of the lower Court 
should be affirmed”. (Appellees’ Brief 31.) 

The reason for the delay in the 19(a)(2) proceed¬ 
ing and the motive of the Bank in instituting this ac¬ 
tion were not issues in the trial Court and were not 
tried in any way. The defendants must know, there¬ 
fore, that their statement cannot constitute a “reason” 
for affirming the order dismissing the complaint. 
Their motive for saying this could only have been to 
attempt to create prejudice. The effort, we are con¬ 
fident, will have no effect whatever on this Court. 

The amended and supplemental complaint was sum¬ 
marized in the Bank’s opening brief (Appellant’s 
Brief 8-13);'and so there is no need to repeat this 
summary here. It is sufficient to say that if the re¬ 
sponsibility for the delay in the prosecution of the 
19(a)(2) proceeding was an issue in this case, this 
Court could certainly infer from the complaint’s alle¬ 
gations that the Commission was responsible for it. 
The proceeding was commenced four years ago, but is 
still pending. After Transamerica voluntarily opened 
its books and records for investigation, the Commis¬ 
sion took practically sixteen months to examine them. 
It waited four months after completing this examina¬ 
tion to file its amended orders. If it, in accordance 
with its agreement, had disclosed to Transamerica the 
King audit, the necessity for a protracted hearing 



would have been avoided. The Commission, a power¬ 
ful agency of government, should not pretend tha.t it 
is impotent and that the responsibility for the uncon¬ 
scionable delay in the proceeding should be shifted to 
the Bank. The duty to diligently prosecute the pro¬ 
ceeding, which obviously must have a seriously adverse 
effect on the Bank and the fortunes of Transamerica’s 
many shareholders, rested and still does rest on [the 
Commission; and it has failed to perform this im¬ 
portant duty. 

I 

The defendants’ statement that the reports of |he 
Bank were ‘‘corrected” by Transamerica (Appellee’s 
Brief, 29) is entirely outside the record and totajlly 
unjustified. In saying this, the defendants refer to 
the footnotes filed by Transamerica pursuant to tlhe 
agreement of March, 1941. But neither the original 
reports of the Bank which were part of the application 
for registration, nor the footnotes are part of this rec¬ 
ord. The only allegation of the complaint with regard 
to the effect of the footnotes is that they “were merely 
a more detailed statement concerning facts contained 
in the said application for registration, and did not 
change any of the figures contained therein”. (Ap¬ 
pellant’s App. 84.) 

The Bank contended on the first appeal that the re¬ 
ports of examination were confidential and that tne 
Commission had no right to make data obtained froijn 
them public. It also maintained that the Comptroller [s 
approval of its reports was conclusive. The Bank js 
an important institution serving a large public, lit 
had the duty to protect its depositors and borrowers 
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and the public it serves from what it regarded as an 
unlawful invasion of the rights of the Bank and its 
clients in their confidential transactions manv of which 
are disclosed by the reports of examination. It like¬ 
wise was convinced that under the law the determina¬ 
tions of the Comptroller with respect to its practices 
are conclusive, and that it would lead to intolerable 
confusion if his findings could be contradicted and 
nullified by the Commission. 

This Court has in its previous decision recognized 
the merits of these contentions; and, undoubtedly hav¬ 
ing in mind the exact situation that has developed, it 
directed that the case remain on the trial Court’s 
docket, “with the right of the Bank to apply for fur¬ 
ther relief if it should become necessary by subsequent 
events contrary to the views expressed herein.” 

But when the Bank applies for this relief, the de¬ 
fendants say that it is doing so “for the sole purpose 
of assisting Transamerica” to delay the hearing be¬ 
fore the Commission, which is equivalent to charging 
the Bank with bad faith. Even officials of a powerful 
agency of government should hesitate to make such an 
accusation unless they have very good grounds for do¬ 
ing so. In this case such charges are utterly ground¬ 
less and entirely unjustified. 

The only ground they could even suggest is their 
statement that the reports of the Bank “have now- 
been accepted without challenge by the Commission”. 
(Appellee's Brief 29.) Even though this statement 
were correct, the defendants would still not have any 
right to violate the instructions of this Court by mak- 
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ing public the confidential data obtained by them f^-om 
the confidential reports of examination, nor the right 
to repudiate the stipulations contained in the agree¬ 
ments of March and April of 1939, or thus contained 
in the “Memorandum” of March, 1941. Not onlvj is 
their statement not supported by the record, but| is 
actually contradicted by it. It is true that the cdm- 
plaint alleges that the Commission, pursuant to jhe 
agreement of March, 1941, made an order striking |ut 
the subparagraphs (4) to (10) relating to the Band’s 
reports; but it likewise alleges that the defendants 
threaten to introduce evidence with respect to the Re¬ 
ports in the same manner as though these subpara¬ 
graphs had not been stricken, and that the defendants 
contend that they have the right to reconsider the 
Comptroller's determinations and make findings con¬ 
trary to them. And the defendants themselves, in dis¬ 
cussing the interpretation of the agreement of Marcjh, 
1941, concede that despite the order striking out tljie 
subparagraphs the Bank will continue to be “indi¬ 
rectly” involved. Certainly it will be involved, b^t 
not “indirectlv”; and the defendants know this as wdll 
as the Bank. That is why the Bank is continuing io 
insist that the Comptroller’s determinations are con¬ 
clusive, and that is whv there exists a controversv be- 
tween the Bank and the defendants with regard to the 
interpretation of the agreement of March, 1941. We 
repeat that the defendants' gratuitous imputation of 
bad faith has no support whatever in the record. 

I 

And let us mention another instance in which the 
defendants have gone outside the record. The defend¬ 
ants say that the “Court below ordered that the comh 
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plaint be dismissed” as to the four defendants no 
longer members of the Commission over “the vigorous 
objections of counsel for appellant'’. (Appellant’s 
Brief 5.) There is nothing in this record to show 
whether any such objections, “vigorous” or otherwise, 
were made. Was this departure from the record an¬ 
other effort to create prejudice ? 

Having dealt with the statements of the defendants 
which are not supported by the record, we now con¬ 
sider the points upon which the decision of the case 
depends. 


POINT ONE. THE ALLEGATIONS RELATING TO PRETRIAL 
PUBLICITY STATE A GROUND FOR RELIEF. 

In considering the defendants’ answer to this point, 
it is important that these facts should be kept in mind. 

The original complaint in this action alleged that 
the reports of the examination were confidential, and 
that the Commission’s act in securing these reports 
from the Treasury Department was illegal; that the 
defendants had illegally publicized information con¬ 
tained in these reports; that they had done this in a 
partial and biased form; that the Bank “has rea¬ 
sonable grounds to fear that said information will 
be publicized by defendants in the future in the same 
partial and misleading form”; and that “the result of 
presenting said information in such partial and mis¬ 
leading form is to give an incorrect picture of the 
financial condition of” the Bank, “with the resulting 
tendency to injure the confidence of the public in” the 


Bank. This portion of the original complaint alleges 
that the Bank is entitled in this proceeding “to in¬ 
junctive relief against the publicizing of any informa¬ 
tion from reports of the Bank ? s examiners which have 
been secured or which may be secured by the defend¬ 
ants”. (Appellant’s App. 16-18.) i 

The Bank's amended and supplemental eompldint 
now before this Court incorporates all the allegatibns 
of its original complaint. (Appellant’s App. 67.) | 

This Court concluded its opinion in the first appeal 
by saying that 

“The Commission, by counsel, having given As¬ 
surances that the examiners’ reports will not be 
given publicity, except as authorized in this 
opinion * * * no injunction need issue.” 


The Bank was entitled to the injunction it sougjht 
by its original complaint. This Court, relying on tpe 
assurance of the counsel for the Commission, did not 
issue the injunction. But the defendants, in flagraht 
violation of the Court’s instructions, have again pub¬ 
licized the information secured from the examiner^ 
confidential reports. The Bank should no longer lie 
required to rely on the assurance which was accepted 


by this Court. But it is entitled to an injunction. 

We now consider the defendants’ points. j 

1. The defendants’ principal answer to the Bank’s 
claim is that the point is moot, because the Commis¬ 
sion, pursuant to the agreement of March, 1941, has 
stricken from the supplemental amended order subj- 
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paragraphs (4) to (10) of paragraph II attacking the 
Bank’s reports. 

As the trial Court in its opinion held that this 
ground for relief was sound but that it had become 
moot, we discussed the point in our opening brief. 
(Appellant’s Brief 27-31.) Stated as concisely as pos¬ 
sible, our contentions were that the point could not be 
moot for these reasons: 

(a) The essential fact is that the defendants vio¬ 
lated the instructions of this Court by making public 
charges against the Bank based on the confidential re¬ 
ports of examination. If this Court instead of ac¬ 
cepting the defendants’ assurance with respect to 
these reports had enjoined their improper use, the 
Bank could now proceed against the defendants for 
their contempt in violating the injunction. The de¬ 
fendants could not have defended against such a 
charge bv showing that the Commission had made an 
order striking out the subparagraphs. 

(b) The defendants' point is that as the sub- 
paragraphs have been stricken from the order the de¬ 
fendants can no longer make use of the confidential 
data in the reports of examination and so the Bank 
has nothing to fear from the improper use of these re¬ 
ports. We are amazed at the defendants’ lack of 
candor in presenting such a proposition to this Court. 
As we will later point out, their own brief (Appellee’s 
Brief 26) shows that they intend to use the reports. 
But the fact is that the complaint alleges that the de¬ 
fendants threaten to introduce upon the resumption of 
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the hearing evidence attacking the Bank’s reports in 
the same manner as though these issues had not been 
eliminated from the order. The Bank, therefore, will 
still be involved in the proceeding and has as much 
ground for enjoining the improper use of the reports 
as it ever had. I 

Although these points were clearly stated in bur 
opening brief, the appellants do not answer them di¬ 
rectly. They only say: j 

“As none of the remaining charges in the sup¬ 
plemental and amended order challenge the cor¬ 
rectness of any of the Bank’s reports, but relate 
entirely to Transom erica and other of its sub¬ 
sidiaries, it follows that there is nothing now Re¬ 
maining in the Commission’s order which can re¬ 
sult in the Bank being required to do anything ” 
(Appellee’s Brief 19.) 


The defendants’ statement which we have italicized, 
that since the order striking out the charges against 
the Bank “there is nothing now remaining in the Corp- 
mission’s order which can result in the Bank being re¬ 
quired to do anything”, is entirely beside the poinjt. 
The Bank is not a party to the proceeding and is 
under the exclusive supervision of the Comptroller, 
and therefore the Commission could not require tf^e 
Bank to do anything whether or not the subparagraphls 
remained in the order. But the question here is, not 
whether the Commission could require the Bank “to 
do anvthing”, but whether the defendants have vio- 
lated and threaten to violate the instructions of this 
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Court by making public confidential data obtained by 
them from the reports of examination. 

2. The defendants contend that this Court held in 
effect on the first appeal only that the Commission 
should not introduce the reports of examination in 
evidence upon the hearing of the 19(a)(2) proceed¬ 
ing, or otherwise make them public in connection with 
that hearing; and that as this hearing lias not pro¬ 
ceeded beyond a preliminary stage, the Commission 
lias not had an opportunity to violate and therefore 
has not violated the instructions of this Court. (Ap¬ 
pellee's Brief 23.) 

We carefullv discussed the ruling of this Court in 
this respect on pages 20-25 of our opening brief. The 
defendants' version of this Court's opinion is clearly 
unsound. To show that this is so it will suffice here to 
quote extracts from this Court’s opinion as follows: 

“The Securities Exchange Act authorizes the 
Commission in its discretion to make investiga¬ 
tions and to make public its findings, but there is 
nothing in the Act which authorizes publicity in 
advance of hearing. * * * Under regulations 
prescribed by the Administrative Committee of 
the Federal Register, notices of hearing must be 
published in the Register, but the rule does not 
require the publication as part of such notice of 
the evidentiary facts; and where, as in this case, 
the latter are obtained from confidential sources, 
neither the purpose nor intent of the Act contem¬ 
plates their broadcast to the public. * * * In 
addition to this, pretrial publication of evidence— 



labeled as believed to be true—ought, we tfyink, 
to be avoided, especially as emanating froir^ the 
tribunal charged with the judicial responsibility 
of weighing it and assuring the accused a fair 
hearing. And, if this is the correct view!, it 
is particularly pertinent here, for after all the 
Bank is not a party in the proceeding instituted 
by the Commission. * * * It [the Commissipn] 
says that it does not desire or intend to introduce 
the reports in evidence and that it will not mfike 
them public by any other means. This assurance 
we accept as conclusive of this branch of the case. 

* * * But the Commission, by counsel, having 
given assurances that the examiners’ reports will 
not be given publicity except as authorized in t.Jiis 
opinion, * * * no injunction need issue.” 

This Court explicitly held that the Commission 
should not make public the confidential information 
contained in the reports of examination either by in¬ 
troducing them in evidence at the hearing, or u bv any 
other means”; and that the Commission should nf>t 
have made public its original order containing data 
obtained from these reports. Therefore the defend¬ 
ants' argument that this Court merely prohibited the 
publicizing of the reports in the hearing itself x 
clearly untenable. I 

3. The defendants, after maintaining that this . 
Court did not forbid them from making public aji 
order containing charges against the Bank based on 
the reports of examination, then with palpable inconl- 
sistency admit that this was the holding of this Court!, 
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but that they drew the amended and supplemental 
orders “with a scrupulous regard’ 7 for this Court’s 
opinion; and “to that end the orders omitted the cus¬ 
tomary recitation that the Commission had reason- 
able grounds to believe” the charges made against 
the Bank. (Appellee’s Brief 23-24.) 

The original order for hearing contained the state¬ 
ment that the Commission “having reasonable grounds 
to believe that Transamerica Corporation lias failed 
to comply” with the Act and the regulations “in that 
the application for registration” filed by Transamerica 
“contained false and misleading statements of ma¬ 
terial facts”. (Appellant’s App. 38.) The charges 
relating to the Bank made bv the order were based on 
information obtained from the reports of examination. 
This Court held that the defendants by making public 
this order had made an improper use of the reports of 
examination. 

The amended and supplemental orders for hearing, 
after reciting that the members of the Commission’s 
staff had been engaged in examining Transamerica’s 
books, goes on to state that “members” of its “staff” 
have “reported” to it information, “which, if true, 
tends to show that” Transamerica has failed to comply 
with the act and regulations in that its application for 
registration “contained numerous false and mislead¬ 
ing statements of material facts”. (Appellant’s App. 
97-98 and 112-113.) 

The claim that the defendants did not make public 
charges against the Bank based on the confidential 
reports of examination because of this change of lan- 
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guage is so clearly untenable that we need say nothing 
more about it. 

I 

The defendants also say that they in their “scrupu¬ 
lous” effort to comply with this Court’s directions 
with regard to publication of the order limited the 
charges against the Bank “to allegations of purely 
ultimate facts”. (Appellee’s Brief 24.) Their argu¬ 
ment is that this Court prohibited publication of Evi¬ 
dence based on the confidential reports, not publication 
of alleged ultimate facts based thereon. 

The argument is as absurd as the one just consid¬ 
ered. The reasons stated by this Court for its holdijng 
were that the Bank is sensitive to public confidence, 
and the publication of unproven charges against it 
prior to findings “would cause it serious prejudice” 
and would “bring it into public disrepute”. Tie 
prejudice suffered by the Bank is just as severe when 
the Commission publishes a factual charge stated jn 
general terms as when it publishes a detailed state¬ 
ment of evidence. A scandal is consummated just Es 
much when one says that John Jones killed his neigh¬ 
bor, as when one says that John Jones shot his neigh¬ 
bor William Smith, through the heart on Tuesday 
night in the public square. 

Furthermore, the defendants’ contention that the 
two orders differed in the foi*m of the charges against 
the Bank is entirely misleading. Let us place side by 
side certain of the paragraphs of the two orders: j 
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Original Order 
November 22, 1938. 

Paragraph VII, c. 

1. “• • * In failing to pro¬ 
vide for losses and doubtful 
accounts of Bank of America 
N. T. & S. A. other than loans 
on “farm lands” and “other 
real estate” included in the 
“Assets” to the extent of ap¬ 
proximately $8,000,000; 

2. In failing to provide 
sufficient reserves for the 
$304,674,551.73 of loans on 
“farm lands and other real 
estate”; • • • 

5. In failing to provide for 
losses on bonds and other 
securities held by Bank of 
America N. T. & S. A. to the 
extent of approximately $400,- 
000 and for losses on other 
asset items to the extent of 
approximately $300,000.” (Ap¬ 
pellant’s App. 4748.) 


Supplemental Amended Order 
November 22, 1940. 

Paragraph II, subparagraph 

( 10 ). 

“The reserves contained in 
the Combined Report of Condi¬ 
tion referred to in subpara¬ 
graph (4) hereof do not make 
adequate provisions for esti¬ 
mated losses and doubtful and 
slow accounts, for depreciation 
of bank premises, including 
furniture and fixtures, losses 
on other real estate, bonds, 
and other securities owned by 
Bank of America, N. T. & 
S. A.” (Appellant’s App. 115.) 


The substance .of the charge in both orders is the 
same. This charge is that the Bank had large losses 
and inadequate reserves. The later order is as much 
a statement of evidentiary fact as the earlier one. 
It is true that the supplemental amended order did 
not give figures; but this did not mitigate the serious¬ 
ness of the charge. In fact, this omission in the sup¬ 
plemental amended order might create greater preju¬ 
dice in the eyes of the public because the order does 
not place any limit upon the inadequacy of reserves 
or the amount of the losses. 
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4. The defendants, quoting from the Morgan pase, 
say in effect that the Commission was obliged to ^>tate 
the charges against the Bank in the order to fulfill 
the requirements of due process. (Appellee’s Bjrief, 
p. 24.) 1 

This Court itself indicated to the Commission \phat 
course it should follow in order to comply with the 
decision of this Court and at the same time £ive 
Transamerica notice of the charges against it. This 
Court pointed out that the notice of the hearing, which 
under the regulations must be published in the register, 
should not state the charges, and then it clearly im¬ 
plied that the charges should be served on Trajns- 
america in order to give it notice, but should not be 
made public until findings were rendered. 

There is nothing to the claim that the defendants 
were obliged to make public the charges against the 
Bank to meet the requirements of due process. 

Let us quote the opinion of the trial Court in dis¬ 
posing of these same points: I 

“On the question of pretrial publicity und<pr 
the views expressed by the Court of Appeals, I 
think that the supplemental amended order of 
November 22,1940 is subject to the same criticism 
as the original order of November 22, 1938, an^ 
is in violation of the opinion of the Court of 
Appeals.” (Appellant’s App. 126-128.) 
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POINT TWO. THE ALLEGATIONS RELATING TO THE CON¬ 
TROLLER’S APPROVAL OF THE BANK’S REPORTS STATE 
A GROUND FOR RELIEF. 

As we pointed, out in our opening brief, this Court 
held that if Transamerica could show that the Comp¬ 
troller had approved the Bank’s reports, the Commis¬ 
sion would have no right to substitute its opinion in 
place of the Comptroller’s. 

The most striking feature of defendants* argument 
is that they concede, as they were constrained to do, 
that this was the holding of this Court, and also that 
the complaint alleges that the Comptroller has ap¬ 
proved the Bank’s reports. 

The onlv answer the defendants make to the Bank’s 
•/ 

contention is that as the Commission has stricken 
from the supplemental amended order the charges 
against the Bank, the point has become moot. 

Because the trial Court in his memorandum stated 
that the Comptroller’s determination was conclusive, 
but in his order dismissing the complaint held that 
this claim of the Bank was moot, we discussed the 
point in our opening brief. (Appellant’s Opening 
Brief 40-44.) Briefly stated the Bank's contention is 
that the complaint alleges that the defendants intend 
to introduce evidence upon the hearing attacking the 
Bank’s reports in the same manner as though the 
charges relating thereto had not been stricken from 
the order; that therefore the Bank will still be in¬ 
volved in the proceeding; that if the defendants were 
permitted to introduce such evidence and then make 
findings contradicting the Bank’s reports, which are 
part of Transamerica’s application for registration, 
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i 

there would be inconsistent findings in the Commis¬ 
sion's own files with respect to the same matter, and 
at the same time conflicting determination by itwo 
independent government agencies with respect tp it; 
and that consequently the Bank’s claim that j the 
Comptroller's determinations are conclusive cannot 
possibly be considered moot. 


The defendants’ statements in their brief beailing 
upon the question of mootness are misleading and con¬ 
tradictory. 

As already stated, they, in arguing that the Bank’s 
claim respecting pretrial publicity is moot, say that 
since the subparagraphs were stricken from the order 
“there is nothing now remaining in the Commissions 
order which can result in the Bank being required to 
do anything”. (Appellee s Brief 19.) We have (al¬ 
ready shown that this contention is entirely irrelevant; 
but the important thing to note here is that the de¬ 
fendants at this point in their brief did not suggest 
that the matters shown by the reports of the Baijik 
would no longer be involved in the case. | 

But in arguing that the Bank’s claim respecting tie 
conclusiveness of the Comptroller’s determinations |s 
moot, the defendants go much farther. They say: 

“We repeat, there is not now any charge, eithqr 
in the amended or the supplemental amende^ 
order, which challenges the correctness of the 
Bank’s reports. On the contrary, those report^, 
as corrected by Transamerica have now been 
accepted without challenge by the Commission/’ 
(Appellees’ Brief 29.) j 
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They undoubtedly want this Court to believe by this 
that they have accepted the Comptroller’s determina¬ 
tions as conclusive; that they do not intend to intro¬ 
duce evidence upon the hearing attacking the reports 
of the Bank; and that consequently the point is moot. 

But the complaint alleges: 

“But despite such approval, the defendants 
claim that thev have a right to reconsider the 
said items for the purpose of determining whether 
or not the said action of the Comptroller with 
regard to the same was correct, and that in doing 
so they have the right, in total disregard of such 
approval by the Comptroller, to reappraise cer¬ 
tain assets of the plaintiff, reclassify and appraise 
certain of its loans, and require it to set up re¬ 
serves and to alter its accounting practices. (Ap¬ 
pellant’s App. 91.) * * * 

“The plaintiff is informed and believes and 
therefore alleges that the defendants threaten to 
introduce, upon the resumption of the said hear¬ 
ing on January 12, 1942, evidence with respect to 
the issues raised by the said subparagraphs of 
the said supplemental amended order relating to 
the plaintiff, in the same manner as * * * though 
the said subparagraphs had not been eliminated.” 
(Appellant’s App. 87.) 

On this appeal, these allegations must .be taken as 
true. They flatly contradict the defendants’ statement 
that the Bank’s reports “have now been accepted with¬ 
out challenge by the Commission”. 
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The defendants’ contention, that these allegations 
are conclusions of law which must be ignored (Appel¬ 
lees’ Brief 30), is clearly untenable. The allegations 
state in substance that the defendants threaten illegal 
acts which will cause the Bank irreparable injury. 
They are statements of material facts upon which a 
court of equity may grant relief. 

The defendants themselves in discussing the agree¬ 
ment of March, 1941, concede in effect that they in¬ 
tend to do exactly what the complaint alleges tqey 
threaten to do. After stating that subparagraphs ((4) 
to (10) are the only charges “which directly challen]ge 
the correctness of any reports of the Bank”, they thbn 
say that a number of the other charges relating to 
Transamerica and its subsidiaries, “while not directly 
and exclusively concerning the Bank, nevertheless 
indirectly involve the Bank (Appellees’ Brief 26i) 
As we will point out more fully later in discussirjg 
the agreement of March, 1941, the defendants meajn 
by this that they in an effort to prove their charges 
against Transamerica intend to introduce evidence 
challenging the reports of the Bank as approved bv 
the Comptroller and to make findings which will con¬ 
tradict the Bank’s reports as so approved. There will 
thus be created the intolerable situation already men| 
tioned, namely, inconsistent findings in the Commisj 
sion’s own files with respect to the same matter anp 
conflicting determinations by two independent agenciesj 
with respect to it. 

Furthermore the Bank has never been a party to 
the 19(a)(2) proceeding, and therefore the defend 
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ants’ suggestion that subparagraphs (4) to (10) were 
a direct attack, whereas the attack they now say they 
intend to make is “indirect” cannot be sound. As the 
defendants still intend to try to show that the Bank’s 
reports are incorrect, their attack will be just as direct 
as it ever was. 

The defendants say that this claim of the Bank is 
moot because they have accepted the Bank’s reports 
as correct. But the complaint alleges that the defend¬ 
ants intend to introduce evidence challenging the 
reports of the Bank. They themselves at another place 
in their brief in effect concede that this is so. It fol¬ 
lows that the Bank’s point that, the Comptroller’s 
approval of the Bank’s reports is conclusive cannot 
be moot, because if it is sound the defendants will not 
be able to pursue the course the complaint alleges 
they intend to pursue. 


POINT THREE. THE ALLEGATIONS RELATING TO THE 
AGREEMENTS OF MARCH AND APRIL, 1939, STATE A 
GROUND FOR RELIEF. 

The fundamental principles are well established. 
The controversy relates to their application. 

The Bank concedes that the sovereign cannot be 
sued without its consent, and that therefore an action 
to specifically enforce a contract against the United 
States, or one of its administrative officers or agencies, 
cannot be maintained. 

The defendants on the other hand tacitly concede 
that an action will lie to enjoin an unlawful act of or 
arbitrary abuse of power by an official. 
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The basic issue, therefore, is this: is this ground 
for relief an action against the Commisson to spe¬ 
cifically enforce a contract, or is it an action to enjdin 
an arbitrary abuse of power by the defendants. 

There is a clear distinction between the two. In ^n 
action to enforce a contract, the gravamen of the plain¬ 
tiff's action, his main purpose, is to obtain a contract¬ 
ual right as, for example, the right to collect and de¬ 
liver mail for compensation, which was the right tpe 
plaintiff in Wells v. Roper, 246 U. S. 335, sought [to 
secure. In an action to enjoin an unlawful or arbitrary 
act of an official, the gravamen of the plaintiff’s action, 
his main purpose, is to secure protection against gn 
unlawful act or an abuse of power on the part of gn 
official. The fact that in the latter sort of action a 
contract is one of the incidental facts which must be 
proved makes no difference; if the gravamen of tlje 
action, its main object, is to restrain an unlawful dr 
arbitrary abuse of power, it can be maintained. 

Goltra v. Weeks, 271 U. S. 536, is the case most 
nearly in point. In it the Secretary of War had exel- 
cuted a lease of barges to the plaintiff. The Secretary 
thereafter repudiated the lease and seized certain oi 
the barges and threatened to seize the others. Th^; 
plaintiff claiming that the Secretary had no right td 
terminate the lease sued to recover the barges he had 
seized and to enjoin him from seizing the others. The 
question whether the lease existed and whether the 
Secretary of War had the right to terminate it were 
important, but incidental, facts in the case. The main 




99 


purpose of the action was to prevent officials from 
committing an unlawful act, that is, a trespass on 
property in the plaintiff's possession. The Court held 
that as the acts of the officials were unlawful, they 
must be regarded as personal and could not be justi¬ 
fied on the ground that the officials had done them “in 
asserted agency for the government”, and that there¬ 
fore they could be sued, “even though the United 
States for whom they may profess to act is not a party 
and cannot be made one”. 

In the case at bar, as in the Goltra case, agreements 
are involved. But as in the Goltra case the main pur¬ 
pose of this action is not to secure any contractual 
right for the Bank, but to restrain an abuse of power. 
The defendants acting for the Commission, made the 
agreements of March and April, 1939, stipulating to 
the procedure to be followed at the hearing. After se¬ 
curing the benefits of these stipulations, the defendants 
then repudiated them. In the Goltra case, the officials 
seized property in the possession of the plaintiff. In 
the case at bar, an administrative agency, charged with 
the duty of acting as prosecutor and judge, has stipu¬ 
lated to a method of procedure and then repudiated its 
stipulation. Certainly the latter is just as grave, if not 
more grave, an abuse of power as the former. It fol¬ 
lows, as held in the Goltra case that as the defendants' 
act was unlawful, it must be regarded as personal and 
cannot be justified on the ground that the defendants 
had committed it “in asserted agency for the govern¬ 
ment”; and also that they may be sued “even though 
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the United States for whom they profess to act isjnot 
a party and cannot be made one”. j 

Bear in mind that the agreements were stipulations 
laying down a procedure in a quasi judicial hearing, 
and that the law gives the Commission power to clon- 
trol procedure. It is clear that the repudiation) of 

such a stipulation is a most serious abuse of poweij. 

I 

As pointed out in our opening brief, this Court on 
the first appeal held that it had the power to enjoin 
the defendants from unlawfully abusing the powers jot 
the Commission by disclosing the confidential data in 
the reports of examination and by issuing an unrea¬ 
sonable subpoena. As this Court had this power, it 
certainly must have the power to prevent the greater 
abuse now charged against the defendants. 


POINT FOUR. THE ALLEGATIONS RELATING TO THE AGREE¬ 
MENT OF MARCH, 1941, STATE A GROUND FOR RELIEF. | 

There is no need to repeat here the Bank’s inter! 
pretation of the agreement appearing on pages 62-71 
of its opening brief. 

This agreement was a stipulation prescribing the 
procedure to be followed in the proceeding. It is 
entitled “Memorandum Of Procedure”. The defend¬ 
ants italicize the following provision of it: I 

“Neither the footnotes hereinabove referred to! 
nor the fact of their filing are to be used as ad-1 
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missions or otherwise for the purpose of estab¬ 
lishing any of the remaining issues in the proceed¬ 
ing.” 

And then they sav: 

“This language, it is submitted, is susceptible 
of but one reasonable construction—namely, that 

w 7 

both parties to the agreement recognized the fact 
that there were charges in the Commission's or¬ 
ders, other than those contained in subparagraphs 
(4) to 10), inclusive of Paragraph 11 of the sup¬ 
plemental amended older, which might be proved 
in whole or in part by the facts appearing in such 
footnotes. In view of this language, how can the 
Bank justify an argument that other 1 issues' were 
intended to be eliminated by such agreement?” 
(Appellees' Brief 27.) 

The Bank has never argued that the intent of the 
stipulation was to eliminate other issues from the pro¬ 
ceeding. What it maintains is that the stipulation was 
intended, and clearly provides, that the issues raised 
by the charges challenging the Bank's reports were 
to be out of the case, so that the Commission in the 
guise of proving other issues could not introduce evi¬ 
dence contradicting these reports and make findings 
inconsistent with them. At the same time Transamerica 
did not want the Commission to use the reports them¬ 
selves as explained by the footnotes in an attempt to 
prove the other charges, and it therefore caused the 
stipulation to so provide. The Commission can en¬ 
deavor to prove any of the remaining issues in the case 
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in any way it pleases provided that it does not violate 
the stipulation in doing so. I 

Subparagraph 5 of the supplemental amended order, 
one of the subparagraphs relating to the Bank, states 
that the combined reports of earnings and dividends 
of the Bank for the years 1934, 1935 and 1936, im¬ 
properly include, as items of income, unrealized projfits 
created by writing up securities. 

The defendants to illustrate their statement already 
mentioned that certain of the remaining charges in 
the orders “indirectly involve the Bank 7 ’ refer to sub- 
paragraph 9 of paragraph III of the amended order. 
They say that this subparagraph “challenges the ac¬ 
counting treatment accorded certain dividends, ie- 
ceived by Transamerica, through Inter-America Cor¬ 
poration, from the Bank”. (Appellee’s Brief 26.) 

The defendants maintain that they in attempting to 
prove that the accounting treatment so accorded t|o 
those dividends was improper should be permitted t'o 
show that as alleged in eliminated subparagraph 5 the 
reports of earnings of the Bank as approved by tht 
Comptroller are incorrect. 

This illustrates the controversy. The Bank main] 


tains that under the agreement the issue whether the 
Bank's reports of earnings are correct has been elimi-j 
nated from the case; and that therefore the defendants, 
in endeavoring to prove the charge contained in sub- 
paragraph 9, should not attempt to show that the 
Bank’s reports were incorrect. If the defendants 
were permitted to do this, no purpose at all would have 
been served by the stipulation. 
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The defendants say that this ground for relief is 
subject to the same “criticisms” as those urged against 
the ground for relief involving the agreements of 
March and April, 1939. (Appellees’ Brief 25.) The 
Bank’s contentions with respect to the agreements of 
March and April, 1939, is a complete answer to these 
criticisms. 


CONCLUSION. 

In conclusion we submit that we have demonstrated 
that each of the grounds for relief is sound; that the 
defendants’ contentions to the contrary are invalid; 
that the Bank is entitled to its day in court to prove 
the allegations of its complaint; and that the order 
dismissing the complaint should be reversed. 

Dated, San Francisco, California, 

October 13,1942. 

Louis Ferrari, 

G. D. Schilling, 

Charles W. Collins, 

Morse Erskine, 

Attorneys for Appellant. 







